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NO REST FOR THE WICKED:

CIVIL LIABILITY AGAINST HOTELS IN CASES
OF SEX TRAFFICKING
Gallant Fish

INTRODUCTION

Kanubhai Patel, owner of the Riviera Hotel in Louisiana, charged the
pimps extra when they used his rooms for their "business." He would let
them in the back door. Then he would turn a blind eye to signs of coercion
and torture, including one instance where a pimp beat one of the women
with a piece a wood while she screamed for help. Mr. Patel would ignore
the occasional damage to the room from the beatings-a broken toilet and
sink, blood on the walls-as long as the pimps paid for the damage. Of
course, he never helped recruit the girls or kept them locked up for the
pimps, but neither would he contact any authorities, as long as the rent was
paid.
Unfortunately, this is not a scene from the latest Taken movie.' The
Department of Justice (DOJ) uncovered this case in New Orleans during the
summer of 2015.2 After the DOJ investigation, Mr. Patel pled guilty to financially benefiting from a sex-trafficking enterprise and faces a five-year
minimum sentence. 3
Experts in human trafficking have made clear that hotels have become
4
a favorite spot for pimps to take trafficked girls to meet customers. As
illustrated by Mr. Patel's case, the hotel owners may have full awareness of
the trafficking taking place in the hotel.5 In other cases, however, the hotel
owner may encounter more subtle signs of trafficking taking place in the
hotel, such as younger women accompanying older men, signs of abuse, a
large number of men congregating outside a room, or large numbers of
1. See Press Release, U.S. DEP'T OF JUSTICE, Louisiana Motel Owner Pleads
Guilty in Sex Trafficking Case (July 1, 2015), http://www.justice.gov/opa/pr/louisianamotel-owner-pleads-guilty-sex-trafficking-case.
2. Id.
3. Id.
4. See Katia Hetter, FightingSex Trafficking in Hotels, One Room at a Time, CNN
(last updated Mar. 1, 2012), http://www.cnn.com/201.2/02/29/travel/hotel-sex trafficking/; Wyndham Hotel Group Partnerswith Polaristo Help PreventHuman Trafficking,
WYNDHAM WORLDWIDE (Nov. 17, 2014), http://www.wyndhamworldwide.com/newsmedia/press-releases/wyndham-hotel-group-partners-polaris-help-prevent-humantrafficking.
5. See Press Release, U.S. DEP'T OF JUSTICE, supra note 1.
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condoms strewn around a room.6 In these cases, although a hotel owner
may not have direct knowledge of the trafficking or in any way participate
in the process, he or she may still encounter signs of the crime.7
The United States made its first major move toward combating human
trafficking by enacting the Trafficking Victims Protection Act of 2000
(TVPA).8 The TVPA created specific offenses for forced labor and sex trafficking 9 and had a strong prosecutorial focus.' 0 Subsequently, the Trafficking Victims Protection Reauthorization Act of 2003 took a step toward
providing restoration for victims by creating a private right of action for
victims of human trafficking against their traffickers." In 2008, the William
Wilberforce Trafficking Victims Protection Reauthorization Act of 2008
(TVPRA of 2008) expanded this civil-liability provision to include liability
against those who "knowingly benefit" from what they knew or should have
known was a trafficking enterprise.12
Under this statutory scheme, many trafficking victims may have strong
cases for civil liability against the hotels in which they were trafficked.13
Victims also have other viable methods of holding hotels civilly liable, including under tort law and state human-trafficking statutes. 14 Hotel owners
benefit from the sex trade taking place in their hotels through increased
revenues as a result of visitors renting rooms for sex.' 5 In addition, hotel
6. Belinda Luscombe, How to Spot a Sex Trafficking Victim at a Hotel, TIME

(Oct. 28, 2014), http://time.com/3525640/sex trafficking-victim-prostitution-hotel/.
7. See id.

8. See Trafficking Victims Protection Act of 2000, Pub. L. No. 106-386, 114 Stat.
1464 [hereinafter "TVPA"]; Theodore R. Sangalis, Comment, Elusive Empowerment:
Compensatingthe Sex Trafficked Person Under the Trafficking Victims ProtectionAct,
80 FORDHAM L. REV. 403, 405 (2011).
9. See Anna Williams Shavers, Human Trafficking, The Rule of Law, and Corporate Social Responsibility, 9 S.C. J. INT'L L. & Bus. 39, 46 (2012).

10. See Kathleen Kim & Kusia Hreshchyshyn, Human Trafficking PrivateRight
of Action: Civil Rights for Trafficked Persons in the United States, 16

HASTINGS

Wo-

L.J. 1, 4 (2004).
11. See Trafficking Victims Protection Reauthorization Act of 2003, Pub. L. No.
108-193, sec. 4, § 1595, 117 Stat. 2875, 2878 [hereinafter "TVPRA of 2003"]; Kim
Hreshchyshyn, supra note 10, at 1.
&

MEN'S

12. William Wilberforce Trafficking Victims Protection Reauthorization Act of
2008, Pub. L. No. 110-457, sec. 221, § 1595(a), 122 Stat. 5044, 5067.
13. See infra Part IV.D. (examining hotel liability under the TVPA).
14. See infra Part IV.B.-C. (examining hotel liability under the hotel owner's duty
of care and under state human-trafficking statutes).
15. See Jonathan Todres, The Private Sector's Pivotal Role in Combating Human
Trafficking, 3 CAL. L. REV. CIR. 80, 89 (2012) ("Even though many businesses may be
unaware that they are profiting from human trafficking, the reality is that many do,
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owners, even in cases lacking direct participation, often observe various
16
signs of trafficking that they "should have known" were indicators of traf17
ficking. Under these circumstances, a victim has a strong civil case against
8
a hotel under tort law, state human-trafficking statutes, or the TVPA.'
Despite the strong case for civil liability against hotels, almost no civil
actions have been brought against hotels under the TVPA civil remedy pro20
vision.1 9 In addition, scholars have not focused attention on this topic.
This Article argues that civil actions against hotels in cases of human trafdirectly or indirectly. For example, airlines, hotels, and other tourism-related businesses
reap the benefits of tourists visiting various destinations for the commercial sex industry
in those locales, where sex trafficking victims are exploited.").
16. 18 U.S.C. § 1595 (2010).
17. See Todres, supra note 15, at 89-90 ("Additionally, where a decade ago businesses might have been unaware that they reaped economic benefits from enslaved
labor, today the issue of human trafficking is regularly in the news, making it much
harder for any individual or entity to profess ignorance.").
18. See infra Parts IV.B.-D.
19. A WestLaw search of cases citing to the civil remedy provision of the TVPA,
18 U.S.C. § 1595, revealed only one § 1595 action brought by a victim of sex trafficking against a hotel. See Ricchio v. McLean, _ F.3d _, No. 16-1680, 2017 WL

1244847 (1st Cir. Apr. 5, 2017). In Ricchio v. McLean, the First Circuit reversed the
trial court's grant of summary judgment in favor of the defendant hotel owner and held
that the plaintiff, a victim of sex trafficking, had pled facts sufficient to establish liability for the hotel owner under the TVPA civil remedy provision. Id.; see also infra Part
IV.D.
20. At least one author has written in depth on the topic of corporate liability in
cases of labor trafficking. See, e.g., Naomi Jiyoung Bang, Justicefor Victims of Human
Trafficking and Forced Labor: Why Current Theories of Liability Do Not Work, 43 U.

L. REV. 1047, 1050 (2013) (arguing for implementation of the economic realities
test in holding corporations liable in cases of labor trafficking). Other authors have
argued for corporations to take responsibility of their own accord, motivated both by
human rights and good business practice. See, e.g., Williams Shavers, supra note 9, at
40, 66 ("[T]he enhanced view of a corporation's reputation and credibility, which flow
from a CSR [corporate social responsibility] business plan, can lead to increased profits."); Todres, supra note 15, at 91 ("A more promising starting point for fostering
broad-based private sector participation in the fight against human trafficking might be
to explore ways in which the law can be used as a carrot."). Finally, some authors have
mentioned the possibility of legal actions against hotels, but have either not discussed
such actions in any depth or have dismissed the feasibility of such actions. See, e.g.,

MEM.

Linda Smith, A Legislative Frameworkfor Combatting Domestic Minor Sex Traffick-

ing, 23 REGENT U. L. REV. 265, 290-91 (stating that knowledge of trafficking by hotels
"should result in criminal liability on the part of the business" but not exploring the
feasibility of such an action); Todres, supra note 15, at 91 (dismissing liability for
hotels and other businesses as possible "only in the most egregious case"). In the author's extensive research throughout the writing of this Article, the author found no law
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ficking are both possible and important, providing a powerful means of restoration for victims of human trafficking and sending a strong message that
hotels that tolerate sex trafficking will face liability. 21
Part I of this Article provides a brief background on human trafficking,
including its effects on both individuals and society and its particular manifestations in the hospitality industry. Part II discusses the history of U.S.
human-trafficking law, including the state of human-trafficking law in the
United States today. Part III discusses various theories of civil liability
against hotels in cases of human trafficking. Finally, Part IV argues for the
importance of pursuing civil actions against hotels and explores the potential for successful actions against facilitator hotels under each of the three
theories of liability discussed in Part III.

I.

HUMAN TRAFFICKING: PAST AND PRESENT

Human trafficking has become a familiar term in social and political
discourse. 22 News agencies feature human-trafficking stories on a daily basis.23 Federal agencies are increasingly devoting funding and efforts to combat human trafficking. 24 States as well are increasing their efforts in this
area through public-awareness campaigns, passing new legislation, and encouraging coordination amongst public and private actors. 25
review article that directly and systematically addressed the feasibility of facilitator liability against hotels in cases of human trafficking.
21. See infra Part IV.
22. See Todres, supra note 15, at 89-90 & n.48.
23. For recent examples, see Jamie Crawford, ConcernsRaised over State Dept's
Ability to Police Staff over Human Trafficking, CNN (Sept. 21, 2015), http://
www.cnn.com/2015/09/19/politics/state-department-human trafficking-chuck-grassley/;
Dan Stewart, Blood and Human Trafficking in the Dustbowl of Libya, TIME (Sept. 17,
2015), http://time.com/4015398/blood-and-human-trafficking-in-the-dustbowl-of-libya/
; Evelyn Nieves, PhotographingHuman Trafficking in New York, N. Y. TIMES (Sept.
14, 2015), http://lens.blogs.nytimes.com/2015/09/14/photographing-human traffickingin-new-york/?_r=0#.
24. See, e.g., Blue Campaign: One Voice. One Mission. End Human Trafficking.,
DEP'T OF HOMELAND SEC., http://www.dhs.gov/blue-campaign (last visited Sept. 25,
2015); Anti-Trafficking in Persons, OFFICE OF REFUGEE RESETTLEMENT, U.S. DEP'T OF
HEALTH & HUMAN SERVS., http://www.acf.hhs.gov/programs/orr/programs/anti-traf-

ficking (last visited Sept. 25, 2015); Human Trafficking, FED. BUREAU OF INVESTIGAhttps://www.fbi.gov/about-us/investigate/civilrights/human-trafficking
(last
visited Sept. 25, 2015).
25. See, e.g., OHIO HUMAN TRAFFICKING TASK FORCE, HUMAN TRAFFICKING
TASK FORCE REPORT (July 2015), http://humantrafficking.ohio.gov/Portals/0/pdfs/OhiTION,

oHumanTraffickingTaskForceReport-July20l5.pdf (detailing efforts taken by the State
of Ohio to combat human trafficking); MICH. COMM'N ON HUMAN TRAFFICKING, 2013
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Notwithstanding this recent attention, human trafficking is not a novel
issue. 26 In the 1980s, before passage of the TVPA and before much of the
awareness surrounding human trafficking came to the surface, Daniel Campagna and Donald Poffenberger authored The Sexual Trafficking in Children, a book investigating the inner workings of the American industry of
sexually exploiting children for profit. 2 7 These authors documented in the
1980s many of the issues that are just now gaining public attention-child
28
pornography, pimping of minors on the streets, and child sex tourism. At
that time, Campagna and Poffenberger estimated that traffickers were ex29
ploiting 150,000 children for sexual purposes in the United States.
Slavery in various forms has existed in the United States since the
country's foundation. 3 0 From colonial slavery, to peonage that continued
well into the 1900s, to human trafficking in its various forms today, ex3 1
ploitation of another person's labor for profit is not a new phenomenon.
Human trafficking today, despite often being termed "modern-day slav33
ery," 32 is unique from historical slavery in several respects. However, it is
important to recognize that human trafficking exists in the United States
REPORT ON

HUMAN

TRAFFICKING,

http://michigan.gov/documents/ag/2013_Human_

TraffickingAnnualReport_439271 7.pdf?20140403122710 (outlining the efforts of
the State of Michigan's Commission on Human Trafficking).
26. See KEVIN BALES & RON SOODALTER, THE SLAVE NEXT DOOR: HUMAN TRAFFICKING AND SLAVERY IN AMERICA TODAY 10 (Paperback ed., 2009).
27. See DANIEL S. CAMPAGNA & DONALD L. POFFENBERGER, THE SEXUAL TRAFFICKING IN CHILDREN: AN INVESTIGATION OF THE CHILD SEX TRADE (1988).
28. See id. at 4-5.
29. See id. at 4.
30. BALES & SOODALTER, supra note 26, at 7 ("Yet, there has always been slavery
in this country. That fact bears repetition-there has never been a single day in our
America, from its discovery and birth right up to the moment you are reading this
sentence, without slavery.").
31. Id. at 8-10 (documenting the evolution of slavery in America, from the enslaving of Native Americans by the Spaniards, to the colonial slave trade, to peonage (i.e.,
debt bondage) that emerged post-abolition and continued "well into the 1960s"). Bales
and Soodalter also give a brief history of the wave of immigration in the early 1900s
that involved many young Asian women being forced into prostitution. Id. at 10.

32. See Jennifer S. Nam, The Case of the Missing Case: Examining the Civil
Rights of Action for Human Trafficking Victims, Note, 107 COLUM. L. REV. 1655, 1660
(2007) ("Trafficking has been called a modem day form of slavery by numerous government agencies, academic, and practitioners.").
33. See KEVIN BALES, DISPOSABLE PEOPLE: NEW SLAVERY IN THE GLOBAL EcONoMy 15 (2012 ed. 1999). Bales identifies a number of characteristics that distinguish
human trafficking (the "new slavery") from historical slavery. Id. He argues that human
trafficking today is distinguished by the absence of legal ownership, low purchase costs
and high profits, and short-term relationships between trafficker and victim. Id.
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today against a historical backdrop of slavery from the foundation of the
country. 34
Despite the fact that slavery in its various forms has existed throughout
the history of this country and the world,35 many scholars, governmental
agencies, and international bodies agree that human trafficking is growing. 36
While contention surrounds the formal definition of human trafficking, little
disagreement exists about the terrible effects of human trafficking or its
connection to the hotel industry. An understanding of these aspects of
human trafficking underlies the importance of seeking liability against business such as hotels that facilitate this crime.
A.

Human Trafficking Defined

In the most general sense, human trafficking is the use of control to
exploit the labor or services of another.3 7 Beyond this simple definition,
scholars have debated the most fitting formal definition of human trafficking. 38 The United Nations (UN), in the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, defines
human trafficking as
the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of
a position of vulnerability or of the giving or receiving of payments
34. See BALES & SOODALTER, supra note 26, at 7.
35. See, About Slavery: Slavery in History, FREE THE SLAVES, http://
www.freetheslaves.net/about-slavery/slavery-in-history/ (last visited Feb. 18, 2016)
(documenting the worldwide history of slavery).
36. See, e.g.,

LOUISE SHELLEY, HUMAN TRAFFICKING:

A

GLOBAL PERSPECTIVE 2

(2010) ("Human smuggling and trafficking have been among the fastest growing forms
of transnational crime because current world conditions have created increased demand
and supply"); Human Trafficking, OFFICE OF THE ATTORNEY GEN., STATE OF CAL.
DEP'T OF JUSTICE, https://oag.ca.gov/human-trafficking (last visited Feb. 18, 2016)
("Human trafficking is the world's fastest growing criminal enterprise . . ."); INT'L
LABOUR OFFICE, PROFITS AND POVERTY: THE ECONOMICS OF FORCED LABOUR 45
(2014), http://www.ilo.org/wcmsp5/groups/public/--ednorm/--declaration/documents/publication/wcms_243391.pdf ("More than a century after being banned in the
developed world, and decades after being outlawed in the newly emerging developing
world, modern forms of slavery-forced labour, human trafficking, forced sexual exploitation-still exist, and unfortunately risk growing in extent and profitability in the
world today.").
37. See Human Trafficking: The Facts, POLARIS, https://polarisproject.org/facts
(last visited Feb. 18, 2016).
38. See Kim & Hreshchyshyn, supra note 10, at 10.
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or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced labour or services, slavery
39
or practices similar to slavery, servitude or the removal of organs.
Despite this UN-formulated definition, however, controversy still surrounds the definition of human trafficking. 40 Some parties argue that the
definition should preserve the autonomy of the individual by specifying that
4
some situations that appear to be trafficking are actually consensual. 1Other
parties contend that the definition should better protect the dignity of the
individual by recognizing that some forms of labor, particularly prostitu42
tion, are inherently exploitative and abusive. The UN definition attempts
to straddle this debate by providing a definition that is general enough for
43
states to craft their own specific definitions.
The United States, with the passage of the Trafficking Victims Protection Act in 2000, formulated a federal definition for human trafficking.44
The TVPA defines labor trafficking as
knowingly provid[ing] or obtain[ing] the labor or services of a person-(1) by threats of serious harm to, or physical restraint against,
that person or another person; (2) by means of any scheme, plan, or
pattern intended to cause the person to believe that, if the person did
not perform such labor or services, that person or another person
would suffer serious harm or physical restraint; or (3) by means of
45
the abuse or threatened abuse of law or the legal process.
The Act similarly defines sex trafficking as:
knowingly-(1)

. . . recruit[ing],

entic[ing], harbor[ing],

trans-

port[ing], provid[ing], or obtainting] by any means a person; or (2)
benefit[ing], financially or by receiving anything of value, from participation in a venture which has engaged in [human trafficking],
knowing that force, fraud, or coercion .

.

. will be used to cause the

person to engage in a commercial sex act, or that the person has not
39. G.A. Res. 55/25, Protocol to Prevent, Suppress, and Punish Trafficking in Persons Especially Women and Children (Nov. 10, 2000).
40. See Kim & Hreshchyshyn, supra note 10, at 10 ("Heated debates among
scholars and activists persist about the problems inherent in this definition.").
41. See id. (labeling this position as the "autonomy" view).
42. See id. at 10-11 (identifying this position as the "protectionist" view).
43. See id. at 11-12.

44. Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106386, 114 Stat. 1464, 1486-87 (2000).
45. Id.
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attained the age of 18 years and will be caused to engage in a commercial sex act.4 6

Analyzing the details of the federal definition is important to understanding the nexus between human trafficking and hotels. 47 Sex trafficking
of an adult requires participation in a venture that uses force, fraud, or coercion to cause an adult to engage in a commercial sex act. 4 8 Most commonly,
a commercial sex act refers to prostitution, but it includes any sexual act
given in exchange for anything of value. 4 9 Forms of coercion used to manipulate the victim can include direct threats of harm to the victim or another person or a pattern of behavior that causes the victim to believe harm
will result from refusing to comply. 0 It can also include threatened use of
the law against the victim, 5 1 such as threatening deportation if the victim
refuses to perform the sexual acts. 52 So then, sex trafficking of an adult
occurs when a trafficker uses abuse, threats, or deception to compel an adult
to engage in prostitution. 53
Importantly, sex trafficking of a minor does not require force, fraud, or
coercion. 54 Instead, any person who causes a minor to engage in commercial sex commits sex trafficking.55 Even if a minor were to consent to prostitution under a pimp, the pimp would still be guilty of sex trafficking. 56
Through this definition of sex trafficking, Congress recognized the inherent
dangers to children in the sex industry-including disease, pregnancy, drug
46. Victims of Trafficking and Violence Protection Act of 2000, 114 Stat. at 148788. Subsequent reauthorizations of the Act have amended this definition slightly, most
recently through the Justice for Victims of Human Trafficking Act of 2015. See Justice
for Victims of Human Trafficking Act of 2015, Pub. L. No. 114-22, sec. 108, 129 Stat.
227, 238 (2015) (adding "patronize[ing]" and "solicit[ing]" to the definition of sex trafficking). These amendments to the definition are not important to understanding the
definition of sex trafficking for the purposes of this Note.
47. See supra Section I.C (identifying the connections between hotels and the sex
trafficking industry).
48. 18 U.S.C. § 1591(a) (2010).
49. See

§ 1591(e)(3);

see also U.S. DEP'T OF STATE, TRAFFICKING IN PERSONS

7 (July 2015) [hereinafter TIP REPORT 2015] (equating "commercial sex act"
with "prostitution").
50. § 1591(e)(2).
51. § 1591(e)(1).
52. See United States v. Calimlim, 538 F.3d 706, 713 (7th Cir. 2008) (holding that
threats of deportation constituted abuse of legal process in the context of a human trafficking case).
REPORT

53. See supra notes 46-50 and accompanying text.

54. § 1591(a).
55. See id.
56. See id.
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addiction, and severe emotional trauma 5 7-and made the policy decision to
criminalize any facilitation of children in commercial sex.58 Under the federal definition of sex trafficking, then, hotel owners should monitor for any
prostitution taking place in the hotel that either involves force, fraud, or
coercion or involves a minor under the age of eighteen. 59
B.

Impact of Human Trafficking

Human trafficking has a devastating effect on its victims. Although all
crimes pose a threat to society, human trafficking reaches a level of harm
that merits innovative solutions to assure perpetrators are deterred and victims compensated. Those victims of trafficking who emerge from their
bondage and attempt to reenter society face the effects of severe physical
and psychological trauma. 60 In addition, human trafficking not only leaves
its direct victims with emotional and physical scars, but also adversely affects society. 6' Understanding the severe consequences for both individuals
and society provides the impetus to find effective legal means of
restoration.
1.

Impact on Victims

62
While victims of both sex and labor trafficking experience trauma,
sex-trafficking victims are left with unique physical and emotional scars
because of the nature of the abuse they have endured. 63 Physically, girls

57. See TIP REPORT 2015, supra note 49, at 7.
58. See § 1591(a).
59. Id.
60. See BALES, supranote 33, at 59 (reporting that rescued sex trafficking victims
in Thailand experienced severe physical and psychological effects such as "lethargy,
aggression, self-loathing and suicide attempts, confusion, self-abuse, depression, fullblown psychoses, and hallucinations").
61. See United Nations Global Initiative to Fight Human Trafficking, United Nations Office on Drugs & Crime, An Introduction to Human Trafficking: Vulnerability,
Impact and Action 88-98 (2008) [hereinafter UN GIFT Report] (discussing the effects
of human trafficking on the various spheres of society such as politics, economics, and
the rule of law).
62. See id. at 82 ("All forms of trafficking, because of the abusive and exploitative
nature of the crime, pro-duce harmful effects on trafficked individuals."). As an example of the harms of labor trafficking, a report by the National Human Rights Commission of Thailand on a case of 100 hundred trafficked fishermen found that 39 of the
fishermen died in bondage and the rest were physically debilitated. Id.
63. See id. ("Physical symptoms of [sexually] trafficked women included headaches, fatigue and weight loss, stomach, chest, back, pelvic and vaginal pain, as well as
dental and eye, ear and skin problems. A majority consistently reported vaginal dis-
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forced to sell sex experience violence at the hands of both pimps and buyers.M From their captors, victims carry the scars of beatings, stabbings, and
brandings. 6 5 Buyers, on the other hand, may leave victims with sexually
transmitted diseases, including HIV and AIDS. 66 One mortality study found
that women actively selling sex on the streets, even women not necessarily
trafficked, have a death rate nearly six times as high as the general population and were over seventeen times more likely to die from homicide.67
Mentally, victims may experience symptoms ranging from anger and
shame to post-traumatic stress syndrome, hopelessness, and suicidal tendencies. 6 8 Pimps will mentally break down their victims in order to make them
complacent, using tactics such as isolation, verbal abuse, and even renaming of the victim. 6 9 Understandably, victims emerge from this environment
with long-lasting effects, including stunted cognitive growth, memory loss,
charge and gynaecological infections, which usually remained untreated."); see also
GILLIAN HUNTER, TIGGEY MAY,

& THE

DRUG STRATEGY DIRECTORATE, SOLUTIONS

AND STRATEGIES: DRUG PROBLEMS AND STREET SEX MARKETS: GUIDANCE FOR PART-

NERSHIPS AND PROVIDERS 17-18 (2004) (discussing the health problems related to drug
use and sexually transmitted diseases commonly found among women selling sex on
the streets in the UK).
64. See infra notes 65-66.
65. See Sara Sidner, Old Mark of Slavery Is Being Used on Sex Trafficking Victims, CNN (Sept. 1, 2015), http://www.cnn.com/2015/08/31/us/sex-trafficking-branding/ (telling stories of girls tattooed and branded by their traffickers); see also Leslie
King, From Victim to Victor. Leslie's Story, SACRED BEGINNINGS (Sept. 18, 2012),
http://www.sbtp.org/category/stories/ ("If I did not bring in a certain amount of money,
I was beaten. The brutality of the beatings included wire hangers, power cords, among
other things.").
66. See UN GIFT REPORT, supra note 61, at 83 ("Increased likelihood of HIV
infection is often cited as a risk among women trafficked for sexual exploitation owing
notably to a lack of bargaining power concerning condom use and other potentially
dangerous sexual practices.").
67. John J. Potterat, et al., Mortality in a Long-Term Open Cohort of Prostitute
Women, 159 AM. J. EPIDEMIOLOGY 778, 778 (2004). The authors of the study concluded
that "[w]omen engaged in prostitution face the most dangerous occupational environment in the United States." Id.
68. See UN GIFT REPORT, supra note 61, at 84 ("Relentless anxiety, insecurity,

fear and physical pain and injury will have significant effects on the mental health and
well-being of trafficked victims. Symptoms of psychological trauma reported by trafficked persons include post-traumatic stress disorder, anxiety, depression, alienation
and disorientation. These individuals report feelings of extreme sadness and hopelessness about the future.").
69. .The Victims & Traffickers,
fickers (last visited Feb. 18, 2016).

POLARIS,

https://polarisproject.org/victims-traf-
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and social withdrawal. 70 Healing from these mental scars often requires
years of treatment and counseling.71
2.

Impact on Society

In addition to the harms suffered by victims, society also suffers when
the community allows trafficking to persist. 72 Economic costs to society

include both the added costs of services for victims and the loss of revenue
for the economy due to the trafficker's use of tax evasion and underground
markets. 73 In addition, society loses the services of victims who can no
longer work due to injury or premature death and the productivity of children who lost their education due to trafficking. 74 Trafficking also increases
the profits of organized crime, heightening the economic cost of fighting
crime.75
Sex trafficking also has a negative impact on public health. 7 6 In addition to the severe health consequences for the victims, trafficking facilitates
the spread of disease throughout society. 77 Victims trafficked across borders
may transport diseases from countries with less-developed health systems
78
and may also receive and spread sexually transmitted diseases.
REPORT, supra note 61, at 84.
71. See GILLIAN HUNTER, TIGGEY MAY, & THE DRUG STRATEGY DIRECTORATE,
supra note 63, at 61-62 (recognizing the needs for "[a] range of structured, care planned
counselling and therapies" for women coming out of the sex trade).
72. See UN GIFT REPORT, supra note 61, at 93 ("These costs are linked with the
human and social costs to the victims and their communities and may include the physi-

70. See UN GIFT

cal and emotional suffering of victims as well as the toll upon community members
who may develop increased fear and anxiety about crime as a result of public trials and
media attention.").
73. See id. at 93-94; see also Elizabeth Haase, "Human Trafficking, Public Health
and the Law": A ComprehensiveAnalysis of Intersections, 22 J. PUBLIC

HEALTH

121,

121 (2014) ("In addition to the obvious element of the unacceptable offense to human
dignity in making human beings the subject of business deals, the diverse aspects of
trafficking include huge economic losses for the countries involved, the establishment
of black markets, the increment of corruption and an indescribable physical and psychological harm to the victim.").
74. See UN GIFT REPORT, supra note 61, at 94.
75. See id. at 97.
76. See Haase, supra note 73, at 122 ("Human trafficking gravely and adversely
impacts individual and public health, human security as well as human development.").
77. See UN Gift REPORT, supra note 61, at 93.

78. See id. at 93-94 ("Recent epidemiological data suggest that tuberculosis,
which is regarded worldwide as a re-emerging infectious disease, has reached the level
of an epidemic in some countries from which victims are trafficked. In areas where
vaccination programmes and health service standards and protocols are not widely de-
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Finally, trafficking decreases the morale of society and weakens the
rule of law. 79 As human trafficking persists, criminal networks grow
stronger, and the public's trust in the government grows weaker.80 Eventually, even the international community may take note of a country's inability to deal with trafficking, and the country's international respect will
decline. 8 ' Human trafficking, then, beyond having drastic emotional and
physical effects on victims, 82 also has detrimental consequences for all of
society, potentially resulting finally in a societal distrust of the rule of law. 83
Recognizing the links between this crime and the hotel industry reveals the
importance of holding accountable hotels that facilitate trafficking.
C.

Sex Trafficking and Hotels

Numerous governmental and nongovernmental entities, including the
Department of Homeland Security, Polaris, 84 and even members of the Supreme Court,85 have recognized the nexus between sex trafficking and hoveloped or infection rates are higher, diseases such as tuberculosis or HIV/AIDS may
be brought to the country of destination, with attendant costs and problems.").
79. See id. at 98; Williams Shavers, supra note 9, at 40 ("The existence of trafficking in persons, or modern slavery, indicates that the rule of law is absent or at least

threatened.").
80. See UN GIFT REPORT, supra note 61, at 93. (stating that unchecked organized
crime "has a negative impact on the public's trust in democratic and market economy
institutions and breeds disillusionment with reforms in general"). The International Labour Office recently estimated that global sex trafficking generates $99 billion in illegal
profits annually; thus, the increased profits for criminal network from sex trafficking is
no insignificant amount. INT'L LABOUR OFFICE, PROFITS AND POVERTY: THE EcONOMICS OF FORCED LABOUR 15 (2014).

81. See generally TIP REPORT 2015, supranote 49 (providing ratings for countries
based upon their government's effectiveness in combatting human trafficking).
82. See supra Subsection I.B.L.
83. See supra notes 79-81 and accompanying text.
84. Polaris is a widely known and respected nongovernmental agency combatting
trafficking in the United States and is most recognized for establishing the National
Human Trafficking Resource Center Hotline. See About,

POLARIS,

https://polaris-

project.org/about (last visited Feb. 18, 2016).
85. In a recent Supreme Court case concerning a city ordinance allowing law enforcement to inspect hotel records, several Justices in a dissent discussed the problem of
sex trafficking occurring in hotels as a reason for upholding the ordinance. See City of
Los Angeles v. Patel, 135 S. Ct. 2443, 2457 (2015) (Scalia, J., dissenting). Scalia,
joined by Chief Justice Roberts and Justice Thomas, strongly disagreed with the majority in this case, arguing that crimes such as child sex trafficking taking place in hotels
offered a compelling reason to allow law enforcement to inspect hotel records. Id.
("Motels not only provide housing to vulnerable transient populations, they are also a
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tels.8 6 Traffickers use hotels because of the accessibility to buyers, the
ability to remain anonymous through paying in cash, and the convenience
of a location that requires no maintenance or upkeep.87 Most commonly,
traffickers will advertise the services of the victims online through websites
such as Backpage.com or Eros.com, 8 8 although the trafficker may require
the girls to recruit men within the hotel as well.8 9 Polaris argues that the
anonymity of the Internet has been pushing the practice of sex trafficking
from the streets into the hotels and motels. 90 Although these hotels may be
91
in low-income areas, they may also be five-star hotels in wealthy areas.
Polaris maintains a database of cases reported to the national human trafficking hotline and has recorded 1,434 cases of trafficking in hotels and
92
1,867 victims identified from exploitation in hotels.
Hotel owners can recognize sex trafficking through a number of in93
dicators that may point to forced or coerced prostitution. Groups of girls
particularly attractive site for criminal activity ranging from drug dealing and prostitution to human trafficking. Offering privacy and anonymity on the cheap, they have been
employed as ... rendezvous sites where child sex workers meet their clients on threat of
violence from their procurers.").
86. See, e.g.,

DEP'T OF HOMELAND

SEC., HUMAN

TRAFFICKING

101 TRAINING,

http://www.dhs.gov/sites/default/files/publications/blue-campaign/

BlueCampaignHuman%20Trafficking%20101_Training_FINAL NewLogo_0.pdf
(listing hotels as one of the locations where victims of human trafficking can be found)
(last visited Oct. 24, 2015); Trafficking FAQ's, AM. BAR Ass'N, http://
www.americanbar.org/groups/human-rights/projects/task-force-humantrafficking/

faqs.html ("Residential brothels can be based in homes, apartments, hotel/motel rooms,
trailer parks, mobile trailers, and other outdoor locations such as street prostitution.")
(last visited Oct. 24, 2015); Hotel/Motel-Based, NAT'L HUMAN TRAFFICKING RES. CTR.,
http://www.traffickingresourcecenter.org/sex-trafficking-venuesindustries/hotelmotelbased ("Hotels and motels are a common venue for sex trafficking, due to ease of
access for buyers, ability to pay in cash and maintain secrecy through finances, and lack
of facility maintenance or upkeep expenses.") (last visited Oct. 24, 2015).
87. See NAT'L HUMAN TRAFFICKING RES. CTR., supra note 86.
88. See id.
89. See SIDDHARTH KARA, SEX TRAFFICKING: INSIDE THE BUSINESS OF MODERN
DAY SLAVERY 14 (2009).
90. NAT'L HUMAN TRAFFICKING RES. CTR., supra note 86.
even in
91. See SHELLEY, supra note 36, at 314 ("This problem also exists ...
high-end hotels in Beverly Hills California."); Luscombe, supra note 6 ("It happens in
hotels that are five star hotels and it happens in the sleaziest, slummiest rent by the hour
hotels.") (quoting Tammy Lee Stanoch, VP of corporate affairs for Carlson hotels).
92. POLARIS, HUMAN TRAFFICKING AND THE HOTEL INDUSTRY 1 (Mar. 25, 2015),

http://polaris2014.nonprofitsoapbox.com/storage/hotelindustry.pdf.
93. See Marjorie Kehe, Kimberly Ritter Stands Up to Child Sex Trafficking in US
Hotels, THE CHRISTIAN SCIENCE MONITOR (Mar. 15, 2013), http://www.csmonitor.com/
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'

traveling with an older man or woman or young girls wearing inappropriate
clothing and accompanying older men should raise concerns about trafficking. 9 4 Girls showing signs of mistreatment, such as malnourishment,
bruises, confusion, or constant monitoring, are also indicative of possible
trafficking. 95 Male guests arriving without luggage and not staying the night
or congregating around a particular room may indicate that sex trafficking
is taking place. 9 6 Housekeeping may encounter additional signs, such as
large amounts of condoms and lubricant strewn around a room or abnormal
amounts of pornography. 9 7 Although no one of these indicators may decisively prove trafficking is taking place, several of these behaviors in conjunction should raise suspicion of trafficking.98
Several business leaders within the hospitality industry have recognized that traffickers are using hotels for sex trafficking. 99 These leaders in
the industry have encouraged hotel owners to take actions to prevent trafficking. 00 They warn that inaction could lead to severe negative consequences, such as legal liability and negative publicity, while taking action
could lead to positive consequences, such as a positive-media image and
increased profits.' 0
World/Making-a-difference/2013/0315/Kimberly-Ritter-stands-up-to-child-sex-trafficking-in-US-hotels ("At hotels, this crime often leaves telltale signs visible to employees. . . . But because hotel employees are not trained to recognize the problem or

encouraged to report suspicious activity, it may go overlooked."); see also Human Trafficking in Hotels and Motels Victim and Location Indicators, POLARIS PROJECT, http://
www.twolittlegirls.org/ufiles/Hotel%20and%2OMotel%20Indicators%20AAG.pdf (last
visited Oct. 25, 2015) (providing an extensive list of potential trafficking indicators in
hotels).
94. See POLARIS PROJECT, supra note 93.

95. See id.
96. See id.

97. See Luscombe, supra note 6. These indicators were provided to TIME by
Tammy Lee Stanoch, VP of corporate affairs for Carlson hotels. Id. Stanoch clarifies
that condoms strewn around the room is suspicious because parties to consensual sex

tend to clean up such items afterward. Id.
98. See id.
99. See, e.g., Patrick Mayock, How to Identify and Address Human Trafficking,

Now (Oct. 18, 2012), http://www.hotelnewsnow.com/Article/9178/Howto-identify-and-address-human-trafficking (providing guidance for hotel owners on how
to identify trafficking); Combat Human Trafficking, Am. HOTEL & LODGING Ass'N,
https://www.ahla.com/content.aspx?id=30645 (suggesting actions that hotels can take to
address trafficking).
HOTEL NEWS

100. See Holly Tuppen, Addressing Human Trafficking in the Hospitality Indus-

try, GREEN HOTELIER (July 18, 2013), http://www.greenhotelier.org/know-how-guides/
addressing-human-trafficking-in-the-hospitality-industry/.
101. See id.
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In response to this call to action, several businesses in the hotel and
tourism industry have signed an agreement to address trafficking. 102 Labeled The Code of Conduct for the Protection of Children from Sexual Exploitation in Travel and Tourism (The Code), this agreement originated in
1998 through a partnership between Ending Child Slavery at the Source
(ECPAT), the World Tourism Organization, and private tourism entities. 03
Companies that sign The Code pledge to take six specific steps, including
training employees, providing information to customers, and reporting annually on progress.'0 Members of The Code include several major U.S.
hotels chains, such as Hilton and Carlson.10
While such self-action is encouraging, scholars have recognized the
need for legal consequences for corporations that either choose to remain
uninformed about human trafficking or refuse to take action to combat
human trafficking in their businesses.1 06 In the hospitality industry, many
businesses may refuse to take action against human trafficking for fear of
associating their hotels with crime or because of the belief that human trafficking does not occur in their hotels. 107 In addition, even if hotel chain
executives take a stance against trafficking, individual hotels and employees may not receive training on how to identify and report trafficking. 0 s
Louise Shelley, Director of the Terrorism, Transnational Crime and
Corruption Center (TraCCC) at George Mason University, argues that trafficking often could not take place without the apathy and complicity of

102. See THE

CODE,

http://www.thecode.org/about/ (last visited Oct. 24, 2015).

STEERING COMM. ON THE CODE OF CONDUCT, CODE OF CONDUCT FOR THE
PROTECTION OF CHILDREN FROM SEXUAL EXPLOITATION IN TRAVEL AND TOURISM:

103.

BACKGROUND

AND

IMPLEMENTATION

EXAMPLES

3,

http://www.unicef.org/lac/

code of conduct.pdf (last visited Oct. 24, 2015).
104. THE CODE, supra note 102. The other three action steps are establishing a
policy on combating child trafficking, including a statement against child sexual exploitation in all contracts, and collaborating with other stakeholders in combatting child
sexual exploitation. Id.
105. Top Members, THE CODE, http://www.thecode.org/who-have-signed/topmembers/ (last visited Oct. 24, 2015).
106. See, e.g., Todres, supra note 15, at 90; Shelley, supra note 36, at 314.
107. Michelle Guelbart & Robert W. Lannan, The Hotel Industry'sRole in Ending
Child Sex Trafficking: Be Partof the Rescue, http://www.ahiattorneys.org/aws/AHIAI
assetmanager/get file/92994 (last visited Oct. 25, 2015).
108. See Smith, supra note 20, at 290-91 ("The official stances taken by the hotels, however, do not always trickle down to the lower level or auxiliary staff, who may
continue to facilitate the exploitation of women and children within the hotels and
resorts.").
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business owners. 0 9 She argues that governments must use significant negative consequences, such as serious financial and reputational losses, to push
hotels to take actions to address and prevent trafficking. 1' 0 She points out
that previous business reforms, such as companies beginning to address
drug trafficking, did not occur voluntarily, but in response to consequences."' In the same way, hotels that allow or fail to monitor for trafficking need to experience negative financial and legal consequences to begin
addressing human trafficking.112
While slavery has existed in various forms throughout the history of
the world, the international community has begun recognizing its continued
existence and taking steps to address its modern manifestations.1 13 Because
of the terrible effects of human trafficking on society and individuals,"l 4 it is
essential that the international community continue finding effective methods for addressing trafficking. For the United States, the most notable national effort to combat trafficking has been the TVPA of 2000 and its
subsequent reauthorizations.

II.

THE EVOLUTION OF FEDERAL HUMAN TRAFFICKING LAW

Prior to the enactment of comprehensive federal human-trafficking
legislation, criminal and civil actions for human trafficking in the United
States relied primarily upon involuntary servitude laws derived from the

109. See SHELLEY, supra note 36, at 264 ("Moreover, much of this trafficking
could not occur without the complicity of legitimate businesses-the owners of commercial real estate who rent their apartments to traffickers; the hotels that let trafficked
women come to the rooms of their clients; the newspapers, yellow pages, and Web sites
that advertise sex services; or the factories and farmers that employ workers with false
identity documents.").
110. See id. at 314-15 ("These hotels have failed to have adequate or ongoing due
diligence. Much more could be done to expose the bad and inadequate practices of these
hotels.").
111. See id. at 315 ("Just as companies such as banks, real estate companies, and
car dealerships have become much more diligent in ensuring that they are not
facilitators of the narcotics trade, the same must occur with the corporate response to
human trafficking. The efforts of the corporate world against drug trafficking were not
the result of voluntary compliance. [Businesses] that were complicit in laundering drug
money have suffered significant financial and reputational costs. Nothing similar has
occurred to businesses that have facilitated human trafficking.").
112. See id.

113. See supra notes 35-36 and accompanying text.
114. See supra Section I.B.
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Thirteenth Amendment or immigration laws." 5 Instead of protecting victims, however, these laws consistently undercompensated victims and
6
sometimes further harmed victims by deporting them.1 In United States v.
Kozminski, shortly before passage of the TVPA, the Supreme Court significantly narrowed the scope of involuntary servitude laws by limiting the
forms of coercion that courts could consider in involuntary servitude
cases." 7 The Court held that coercion for purposes of involuntary-servitude
laws required physical force or threatened abuse of the law, thereby ruling
out the psychological coercion present in many cases of modern trafficking." 8 The Court left to Congress's discretion whether to reform the involuntary-servitude statute and formulate a broader understanding of
coercion. 19 In 1998, President William Clinton issued a memorandum ordering the Attorney General to conduct a review of the current legal frame20
work's ability to address modern trafficking.1

115. See Jennifer M. Chac6n, Misery and Myopia: Understandingthe Failuresof
U.S. Efforts to Stop Human Trafficking, 74 FORDHAM L. REV. 2977, 2994-95 (2006);
see also Theresa Barone, The Trafficking Victims ProtectionAct of 2000: Defining the
Problem and Creatinga Solution, 17 TEMP. INT'L & CoMP. L.J. 579, 581-82 ("Prior to
the Act, punishment of human trafficking offenses was possible only through legislation
aimed at components of the offense, such as immigration offenses and violations of
involuntary servitude legislation.").
116. See Barone, supra note 115, at 581-82 ("Nevertheless, penalties under most
of these schemes were inadequate in relation to the severity of the issue. In addition,
victims of trafficking were often victimized by these same immigration laws that resulted in their deportation.").
117. See United States v. Kozminski, 487 U.S. 931, 949, 952 (1988).
the term 'involuntary
118. Id. ("Absent change by Congress, we hold that ...
servitude' necessarily means a condition of servitude in which the victim is forced to
work for the defendant by the use or threat of physical restraint or physical injury, or by
the use or threat of coercion through law or the legal process."); see also Barone, supra
note 115, at 582 ("This narrow definition of 'involuntary servitude' [under United
States v. Kozminski] does not extend to practices used in modern slave trade, such as
blackmail, coercion, and fraud.").
119. See Kozminski, 487 U.S. at 951 ("Whether other conditions are so intolerable
that they, too, should be deemed to be involuntary is a value judgment that we think is
best left for Congress.").
120. See Memorandum on Steps to Combat Violence Against Women and Traf-

ficking in Women and Girls from Pres. William J. Clinton to Sec. of State, Attorney
Gen., Admin. of the Agency for Int'l Dev. and Dir. of U.S. Info. Agency (Mar. 11,
1998).
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Victims of Trafficking and Violence ProtectionAct of 2000

In 2000, Congress responded by enacting the TVPA.121 Both the
House and the Senate passed the TVPA nearly unanimously.1 22 Through the
TVPA, Congress took a prosecution-focused approach to trafficking by creating new crimes of trafficking and enhancing penalties for involuntaryservitude crimes already in place.1 23 While these reforms were necessary to
improve the criminal law response to modem trafficking, some authors
bemoaned the fact that the law overemphasized prosecution at the expense
of restoration for victims.1 24 For example, the TVPA created a number of
benefits for human trafficking victims, including the T-visa, a temporary
visa available to trafficking victims.1 25 Under the TVPA, however, victims
can only receive these benefits by assisting the government in the criminal
trial of the perpetrator, an insurmountable burden for many trafficking victims because of the trauma they have endured.1 26 Since passage of TVPA,
subsequent reauthorizations have added provisions to the law that take a
more victim-centered focus.1 27

121. See Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No.
106-386, 114 Stat. 1464; see also Sophia Eckert, Note, The Business Transparency on
Trafficking and Slavery Act: FightingForcedLabor in Complex Global Supply Chains,
12 J. INT'L Bus. & L. 383, 391 ("The purpose of the 2000 TVPA was to overturn the
standard of forced labor set by United States v. Kozminski, which held that only actual
or threatened physical violence or legal harm can constitute forced labor.").
122. H.R. 3244 - Victims of Trafficking and Violence ProtectionAct of 2000, CONGRESS.GOv, https://www.congress.gov/bill/106th-congress/house-bill/3244/actions. The

bill passed the Senate by a vote of 95-0 and passed the House by a vote of 371-1.
123. See Kim & Hreshchyshyn, supra note 10, at 4 ("This law has a strong
prosecutorial purpose and is designed to significantly penalize traffickers."); Chac6n,
supra note 115, at 2992-93 (describing the criminal provisions of the TVPA).
124. See, e.g., Kim & Hreshchyshyn, supra note 10, at 4 ("Prosecution of traffickers may be a necessary portion of the U.S. response to trafficking, yet this public enforcement alone is insufficient to address the complex nature of trafficking and the
overall trafficking industry."); Chac6n, supra note 115, at 3024 ("Yet another reason
the TVPA has been such an ineffective tool in aiding trafficking victims is that it overemphasizes prosecution, while underemphasizing protection and prevention.").
125. See Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No.
106-386, sec. 1513, 114 Stat. 1464, 1533-37.
126. See Chac6n, supra note 115, at 3025-26 (describing the requirements for receipt of benefits and difficulties victims face in meeting these requirements because of
the trauma they have experienced).
127. See Sangalis, supra note 8, at 423 (discussing how the TVPRA added a civil
remedy provision and lowered the stringent requirements for obtaining a T-visa).
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TVPA Reauthorizations

Congress has reauthorized the TVPA four times-in 2003, 2005, 2008,
and 2013.128 In addition to reauthorizing funding for human trafficking
projects, every reauthorization has added to and amended various provisions of the TVPA. 129 The Justice for Victims of Human Trafficking Act of
2015, while not a reauthorization of the TVPA, also amended several provisions of the TVPA.130 Of these subsequent acts, three in particular are relevant to the feasibility of civil actions against hotels for victims of sex

trafficking.
1.

TVPRA of 2003 and the Civil Cause of Action

Most critically for purposes of civil actions against hotels, the Trafficking Victims Protection Reauthorization Act of 2003 (TVPRA of 2003)
added a provision creating a civil remedy for victims of human trafficking. 131 Congress enacted this provision despite the misgivings of the DOJ,
displaying a commitment to restoration for victims. 1 3 2 Under the TVPRA of
2003, the civil remedy provision simply stated, "An individual who is a
victim of a violation of section 1589 [labor trafficking], 1590 [facilitating
labor trafficking], or 1591 [sex trafficking] of this chapter may bring a civil
action against the perpetrator in an appropriate district court of the United
1 33
The TVStates and may recover damages and reasonable attorneys fees."
PRA of 2003 opened the door for victims of human trafficking to bring civil
actions but left the victims with the difficult requirement of proving full
violation of the criminal provisions. 1 3 4

128. See Trafficking Victims Protection Reauthorization Act of 2003, Pub. L.
108-193, 117 Stat. 2875 (2003); Trafficking Victims Protection Reauthorization Act of
2005, Pub. L. 109-164, 119 Stat. 3558 (2005); William Wilberforce Trafficking Victims
Protection Reauthorization Act of 2008, Pub. L. 110-457, 122 Stat 5044 (2008); Trafficking Victims Protection Reauthorization Act of 2013, Pub. L. 113-4, 127 Stat. 54
(2013).
129. See supra note 128 and accompanying text; see also Sangalis, supra note 8,
at 420-24 (outlining some of the various changes found in the 2003, 2005, and 2008
reauthorizations).
130. See infra notes 136-141 and accompanying text.
131. See Trafficking Victims Protection Reauthorization Act of 2003 § 4(a)(4)(A).
132. See Sangalis, supra note 8, at 421.
133. See Trafficking Victims Protection Reauthorization Act of 2003 § 4(a)(4)(A).
134. See id.
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TVPRA of 2008 and Facilitator Liability

Congress again reauthorized and updated the TVPA in 2008 through
passage of the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (TVPRA of 2008).135 Through the TVPRA of
2008, Congress greatly expanded the Act's civil-remedy provision by adding an allowance for the victim to recover damages from "whoever knowingly benefits, financially or by receiving anything of value, from
participation in a venture which that person knew or should have known has
engaged in an act in violation of this chapter." 136 This amended provision
opened the door for liability against facilitators who did not directly traffic
the victim, but benefitted from what the facilitator should have known was
a trafficking venture.13 7
3.

Justice for Victims of Trafficking Act of 2015

Most recently, the Justice for Victims of Trafficking Act of 2015 updated and amended several provisions of the TVPA.1 38 The revisions reflect
Congress's intent to continue strengthening protections for victims, particularly children.1 39 Congress expanded the statute of limitations for child victims of trafficking from a strict ten-year limitation to ten years after the
victim reaches the age of eighteen. 140 In addition, Congress prohibited
knowingly advertising or benefitting from the advertisement of sex trafficking victims for commercial sex.1 41 While this provision does not directly
affect the viability of civil actions against hotels, it further displays the intent of Congress to continue amending the TVPA in the direction of providing greater protection and restoration to victims.1 4 2
Through the passage of the TVPA and these three subsequent
reauthorizations, Congress has consistently shown an intent to increase the
135. See William Wilberforce Trafficking Victims Protection Reauthorization Act
of 2008, Pub. L. 110-457, 122 Stat 5044 (2008).

136. See William Wilberforce Trafficking Victims Protection Reauthorization Act
of 2008 § 1595.
137. See id.
138. See Justice for Victims of Trafficking Act of 2015, Pub. L. 114-22, 129 Stat.
227 (2015).
139. See supra notes 140-141.
140. Justice for Victims of Trafficking Act of 2015, sec. 120, 129 Stat. at 247.

141. Justice for Victims of Trafficking Act of 2015 § 1595.
142. See 161 Cong. Rec. S3,013-03 (2015) (statement of Sen. Cornyn) ("This legislation, as we said before, will provide victims of sexual exploitation, slavery, and
human trafficking in the United States with an avenue to find healing and restoration.").
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ability of victims to find restoration. 143 By enacting the TVPA, Congress
created a strong framework of criminal liability for traffickers that was previously lacking.'" Through the creation of the civil cause of action in
2003145 and the addition of facilitator liability in 2008,146 Congress has created a framework that victims can use to hold hotels that facilitated their
victimization accountable.
III.

LIABILITY AND THE HOSPITALITY INDUSTRY

While the civil-remedy provision of the TVPA will likely compensate
14 7
victims most holistically in the majority of cases, this provision also has
drawbacks that may make another means of recourse more desirable in
some cases. 1 48 Depending on the circumstances of the trafficking, human
trafficking victims may have rights of action under common-law claims,
such as intentional tort liability or breach of contract, or under other federal
or state statutes, such as the Racketeer Influenced and Corrupt Organizations (RICO) Act.1 4 9 When considering civil actions for sex trafficking victims against facilitator hotels, victims may have successful causes of action
under three theories of liability in particular: negligence, state human-trafficking statutes, and the federal civil-remedy provision.

143. See Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No.
106-386, 114 Stat. 1464; Trafficking Victims Protection Reauthorization Act of 2003,,
Pub. L. 108-193, 117 Stat. 2875 (2003) (creating civil cause of action); William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. 110-457,
122 Stat 5044 (2008) (adding facilitator liability to civil cause of action); Justice for
Victims of Trafficking Act of 2015, Pub. L. 114-22, 129 Stat. 227 (2015) (extending
statute of limitations for children).
144. See supra notes 115-120 and accompanying text.
145. Trafficking Victims Protection Reauthorization Act of 2003, Pub. L. 108193, 117 Stat. 2875 (2003).
146. William Wilberforce Trafficking Victims Protection Reauthorization Act of
2008, Pub. L. 110-457, 122 Stat 5044 (2008).
147. See Shannon Lack, Note, Civil Rights for Trafficked Persons: Recommendationsfor a More Effective Federal Civil Remedy, 26 J.L. & COM. 151, 162-63 (arguing
that other forms of civil liability are "incapable of fully restoring victims" because they
only address "components of the human trafficking offense").
148. For example, the civil remedy provision requires that the action be stayed
pending the investigation and prosecution of a criminal case against the alleged perpetrator. 18 U.S.C. § 1595(b)(1) (2010).
149. For a thorough discussion of the various theories of civil liability available to
victims, including those listed here, see DANIEL WERNER & KATHLEEN KIM, CIVIL LITIGATION ON BEHALF OF VICTIMS OF HUMAN TRAFFICKING

35-73 (2008).
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Liability Under Tort Law: The Hotel Owner's Duty of Care

Hotels may be civilly liable to victims of human trafficking under a
tort theory of negligence based upon the hotel owners' heightened duty of
care.150 Most courts have historically recognized a higher duty of care for
hotel owners than the standard duty of ordinary care. 5 1 Although recognizing there is no "Good Samaritan" duty to rescue under tort law,1 52 courts
have found that the hotel owner's higher duty of care includes a duty to
"take reasonable precautions against criminal assaults on guests." 53 Courts
justify this heightened duty to protect against criminal acts with the argument that hotel guests have entrusted their safety to the hotel owner 54 and
that hotel owners have greater knowledge about potential dangers than do
the guests. 5 5
The extent of the hotel owner's duty to protect is determined by the
foreseeability of the harm.' 5 6 In Bass v. Gopal, Inc., the Supreme Court of
South Carolina articulated four tests that courts have applied to measure the
foreseeability of harm in determining a hotel owner's duty to protect. 5
First, the Gopal court identified the "imminent harm rule." 58 Courts that
apply this test will only find that a hotel owner had a duty to protect a guest
from criminal assault if the owner had specific knowledge of the imminent
harm about to occur to the guest.1 59 Thus, if the owner did not have actual
knowledge of the specific and imminent assault, then the owner had no duty
150. See Michelle Guelbart & Robert W. Lannan, The Hotel Industry's Role in
Child Sex Trafficking: Be Partof the Rescue, http://www.ahiattorneys.org/aws/AHIA/

asset_manager/get file/92994 (recognizing the potential for liability in cases of trafficking under the hotel owner's duty of care); see also Banks v. Hyatt Corp., 722 F.2d 214,
220-21 (5th Cir. 1984).
151. See Banks, 722 F.2d at 220 (citing Nordmann v. National Hotel Co., 425

F.2d 1103, 1107 (5th Cir. 1970)).
152. See Shadday v. Omni Hotels Mgmt. Corp., 477 F.3d 511, 512 (7th Cir. 2007)

("There is no tort liability for failing or refusing to be a Good Samaritan . .

and there

are reasons for this rule.").
153. See Banks, 722 F.2d at 221; see also Shadday, 477 F.3d at 512 ("A hotel ...
has a duty to use due care to protect its guests against foreseeable hazards, including
criminal acts.").
154. See Banks, 722 F.2d at 221.
155. See Shadday, 477 F.3d at 512 ("We can get a better sense of the hotel's duty
to protect its guests against crimes by observing that the hotel has much better access to
information about the dangers than its guests do.").
156. See id. at 513; Bass v. Gopal, Inc., 716 S.E.2d 910, 913 (S.C. 2011).
157. Bass, 716 S.E.2d at 913.
158. Id.
159. Id.
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to protect the guest.1 60 The court in Gopal found this test "outdated" and
61
recognized that the test had been criticized as too restrictive.1
62
Second, the Gopal court articulated the "prior similar incidents" test.1
According to this test, foreseeability leading to a duty to protect only fol63
lows from prior criminal behavior in the vicinity of the hotel.1 Courts have
differed on whether the past criminal behavior must be similar to the behavior that injured the guests.'6 The frequency, extent, and nature of past
crimes in the area will add to the determination of whether the hotel owner
owed a duty to the guest.1 65 The Gopal court found that this test unduly
restricted the analysis to the one issue of-prior criminal activity in determin66
ing duty.1

Third, the Gopal court recognized "the totality of the circumstances"
test. 67 Under this test, the analysis includes "'the nature, condition, and
68
location of the land, as well as prior similar incidents."' According to the
Gopal court, the totality of the circumstances test is both the broadest and
the most widely adopted of the four tests.1 69 However, the Gopal court
again rejected this test as imprecise and unduly burdensome on the hotel
owners.1 70
Finally, the Gopal court identified and adopted a balancing test as the
most appropriate test of the foreseeability of an injury.' 7 ' Under this test,
the court weighs the degree of foreseeability of harm against the cost of the
precautions necessary to prevent the harm.1 72 The balancing test considers
past instances of criminal activity but also takes into account other factors
that indicate a high degree of risk.1 73 At least one federal circuit court, the
160. Id.
161. Id. ("This test has been criticized as imposing too minimal a duty on business
owners to protect patrons.").
162. Id.
163. Id.
164. Id.
165. Id.
166. Id. at 914 ("[W]e do not believe evidence of prior criminal incidents should
be the sine qua non of determining the foreseeability required to establish a duty").
167. Id.
168. Id. (citing Delta Tau Delta v. Johnson, 712 N.E.2d 968, 972 (Ind. 1999)).
169. Id.
170. Id. at 915 ("[A] totality of the circumstances test shifts too great a burden on
business owners, and effectively requires businesses to anticipate crime by virtue of the
unfortunate fact that crime in endemic in today's society.").
171. Id.
172. Id.
173. Id. ("Under this test, the presence or absence of prior criminal incidents is a
significant factor in determining the amount of security required of a business owner,
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Seventh Circuit, has adopted a similar test in a case of hotel-owner liability. 17 4 The court in Gopal ultimately favored this test as a balance between
the economic realities of the hotel business and the safety of hotel guests. 7 5
While this test and the totality of the circumstances test provide the most
promising frameworks for a victim to bring a civil action against a hotel
owner under a theory of negligence, victims could likely bring successful
actions under each of these four tests against hotel owners who negligently
ignored signs of trafficking.176
B.

Liability Under State Human-Trafficking Statutes

Since passage of the TVPA in 2000, every state has enacted some form
of human-trafficking legislation.'7 7 Many states have also enacted civilremedy provisions similar to the TVPA § 1595.178 Pennsylvania recently
enacted § 3051, which gives both victims of human trafficking and victims
of the sex trade generally a civil right of action.1 79 Under the provision,
victims of trafficking have a civil cause of action against "any person that
participated in the human trafficking of the individual." 80 Victims of the
but their absence does not foreclose the duty to provide some level of security if other
factors support a heightened risk.").
174. Shadday v. Omni Hotels Mgmt. Corp., 477 F.3d 511, 512 (7th Cir. 2007)
("The practical question . . . is whether the defendant knows or should know that the
risk is great enough, in relation to the cost of averting it, to warrant the defendant's
incurring the cost.").
175. Bass v. Gopal, Inc., 716 S.E.2d 910, 915 (S.C. 2011).
176. See infra Section IV.C. (discussing pursuing liability against facilitator hotels
under each of these four tests).
177. See POLARIS, 2014 STATE RATINGS ON HUMAN TRAFFICKING LAWS, https://

polarisproject.org/sites/default/files/2014-State-Ratings.pdf (providing rankings on each
states' human trafficking legislation as of 2014).
178. See, e.g., 18 PA. CONS. STAT. § 3051(a) (2014); MICH. COMP. LAWS
§ 752.983 (2015).

179. See § 3051(a) (2014). The statute defines "[v]ictim of the sex trade" as
[a]n individual who has: (1) been the object of a solicitation for prostitution;
(2) been the object of a transaction in a sex act; (3) been intended or compelled to
engage in an act of prostitution; (4) been intended or compelled to engage in a sex
act; (5) been described or depicted in material that advertises an intent or compulsion to engage in sex acts; or (6) in the case of obscenity or child pornography, has
appeared in or been described or depicted in the offending conduct or material.

§ 3051(k). The definition of victims of the sex trade, then, subsumes the definition of
victims of sex trafficking.
180. § 3051(a). Because Pennsylvania's human trafficking chapter includes a
criminal facilitator liability provision, "human trafficking" under the definition in the
civil remedy provision includes "knowingly benefit[ing] financially or receiv[ing] any-
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sex trade have an even broader provision, including a cause of action
against anyone who "knowingly markets or provides its goods or services"
to the sex-trade controller.'8 As noted by the Villanova Law Institute to
Address Commercial Sexual Exploitation, this statutory language opens the
door for liability against businesses, including hotels that allow the sex
trade to continue on their premises.1 8 2
Pennsylvania's civil-remedy statute is also unique in its list of nondefenses.183 These non-defenses include that the victim received compensation for the sex trade act, that the defendant's place of business had posted
signs prohibiting trafficking or prostitution, or even that the victim consented to the sex-trade act.1 8 4 As interpreted by the Institute to Address
thing of value from any act that facilitates any activity described in paragraph (1)."
§ 3011(a)(2).
181. § 3051(a). The sex trade facilitator is anyone who "(i) recruits, profits from
or maintains the victim in any sex trade act; (ii) abuses or causes bodily harm to the
victim in any sex trade act; and (iii) knowingly advertises or publishes advertisements
for purposes of recruitment into sex trade activity." § 305 1(a)(2).
182. New PA Human Trafficking Statute, Act 105, Provides Civil Remedy for Victims of Human Trafficking, VILLANOVA LAW INST.

TO ADDRESS

COMMERCIAL SEXUAL

EXPLOITATION (June 23, 2015), http://cseinstitute.org/new-pa-human-trafficking-statute-act-105-provides-civil-remedy-victims-human-trafficking/ ("Thus, this first claim

creates a cause of action not only against pimps/traffickers - but also against providers
of public goods/services that knowingly profit from the sex trade (such as strip clubs or
hotels that knowingly allow the sex trade to occur within their walls and thus knowingly
profit from the rental fees charged for the rooms.").
183. Id.; § 3051(j).
184. Id. (The following is the full list of the nondefenses under the section: "(1)
The victim of the sex trade and the defendant had a consensual sexual relationship. (2)
The defendant is related to the victim of the sex trade by blood or marriage. (3) The
defendant has lived with the victim of the sex trade in any formal or informal household
arrangement. (4) The victim of the sex trade was paid or otherwise compensated for sex
trade activity. (5) The victim of the sex trade engaged in sex trade activity prior to any
involvement with the defendant. (6) The victim of the sex trade continued to engage in
sex trade activity following any involvement with the defendant. (7) The victim of the
sex trade made no attempt to escape, flee or otherwise terminate the contact with the
defendant. (8) The victim of the sex trade consented to engage in sex trade activity. (9)
The victim of the sex trade engaged in only a single incident of sex trade activity. (10)
There was no physical contact involved in the sex trade activity. (11) As a condition of
employment, the defendant required the victim of the sex trade to agree not to engage in
prostitution. (12) The defendant's place of business was posted with signs prohibiting
prostitution or prostitution-related activities. (13) The victim of the sex trade has been
convicted or charged with prostitution or prostitution-related offenses. (14) The victim
of labor trafficking made no attempt to escape, flee or otherwise terminate the contact
with the defendant.").
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Commercial Sexual Exploitation, in light of these non-defenses, this section
only requires that the perpetrator recruited or profited from the victim
through the sex trade and that the victim suffered damages as a result. 85
Michigan has also recently enacted a civil-remedy provision for victims of human trafficking that in some ways may be more expansive than
TVPA § 1595.186 The Michigan provision makes a violator of the humantrafficking provision of the statute liable to the victim for an extensive list
of damages, including fright, embarrassment, humiliation, pain and suffering, and lost wages.1 87 Violation of the human-trafficking statute includes
knowingly benefiting from a human-trafficking enterprise; thus, facilitators
may also be held liable under the Michigan civil-remedy provision.' 88 In
addition, the Michigan facilitator provision only requires knowingly benefitting "from participation in an enterprise, if the enterprise has engaged in
an act proscribed under this chapter." 89 While no cases have yet interpreted
this provision, this language seems to sweep more broadly than § 1595,
which requires that the facilitator "knew or should have known" that the
venture had engaged in trafficking.1 90 Michigan law possibly opens a wider
door for civil liability against facilitators of human trafficking, while also
providing a list of the specific damages for which facilitators may be liable
to victims.'19

185. VILLANOVA LAW
supra note 182.
186. See MICH. CoMP.

INST. TO ADDRESS COMMERCIAL SEXUAL EXPLOITATION,
LAWS

§ 752.983 (2015).

187. See id.

188. See § 752.462d ("A person shall not do either of the following: (a) Knowingly recruit, entice, harbor, transport, provide, or obtain an individual by any means,
knowing that individual will be subjected to forced labor or services or debt bondage.
(b) Knowingly benefit financially or receive anything of value from participation in an
enterprise, as that term is defined in section 159f,1 if the enterprise has engaged in an
act proscribed under this chapter.").
189. § 750.462d ("A person shall not ... [k]nowingly benefit financially or receive anything of value from participation in an enterprise, as that term is defined in
section 159fl if the enterprise has engaged in an act proscribed under this chapter.").
190. 18 U.S.C. § 1595 ("An individual who is a victim of a violation of this chapter may bring a civil action against the perpetrator (or whoever knowingly benefits,
financially or by receiving anything of value from participation in a venture which that
person knew or should have known has engaged in an act in violation of this chapter
.") (emphasis added).
191. See MICH. § 752.983.
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Overall, as of 2015, forty states have enacted civil-remedy provisions.1 92 As illustrated by the civil-action provisions in Pennsylvania and
Michigan, these state provisions may have certain benefits to victims that
93
Thus, state
exceed the benefits of the TVPA civil-remedy provision.1
civil-remedy provisions provide a promising additional method for sex-traf94
ficking victims to potentially hold facilitator hotels civilly liable.1
C.

Liability Under the Civil Remedy Provisionof the TVPA

While tort law and state statutes provide important alternative means
for bringing civil actions, the TVPA is likely the most reliable theory of
liability against trafficking facilitators because of its availability in every
jurisdiction. 1 95 To bring a civil suit under § 1595, an individual must prove
he or she is a victim of a violation of the human-trafficking chapter of the
U.S. Code. 19 6 Violations of the human-trafficking chapter include not only
forced labor1 97 and sex trafficking,1 98 but also confiscation of documents
with intent to commit trafficking' 9 9 and conspiracy and attempt to commit a
trafficking offense. 200 If the individual can show he or she is a victim under
one of these definitions, he or she can collect damages and attorneys' fees
from the perpetrator. 201
The TVPRA of 2008 expanded the civil-remedy provision to also include liability for "whoever knowingly benefits, financially or by receiving
anything of value from participation in a venture which that person knew or
192. See POLARIS, HUMAN TRAFFICKING ISSUE BRIEF: CiviL REMEDY FALL 2015 1
(2015), https://polarisproject.org/sites/default/files/2015%2OCivil%20Remedy%20Issue
%20Brief.pdf.
193. See supra notes 183 & 188 and accompanying text.
194. See infra Section IV.C.
195. See generally POLARIS, HUMAN TRAFFICKING ISSUE BRIEF: CivIL REMEDY
2
2015, https://polarisproject.org/sites/default/files/2015%20Civil%2Remedy% 0
Issue%20Brief.pdf (finding that ten states have not yet enacted any form of civil remedy provision).
196. 18 U.S.C. § 1595 ("An individual who is a victim of a violation of this chapter [Chapter 77] may bring a civil action against the perpetrator .... ). Originally,
§ 1595 only applied to victims of provisions §§ 1589 (forced labor), 1590 (labor or
services obtained in violation of Chapter 77), and 1591 (sex trafficking); however, the
TVPRA of 2008 amended § 1595 to include all violations of Chapter 77. See William
Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. No.
110-457, sec. 221, § 1595, 122 Stat. 5044, 5067.
197. 18 U.S.C. § 1589 (2010).
198. § 1591.
199. § 1592.
200. § 1594.
201. § 1595.

FALL
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should have known has engaged in an act in violation of this chapter." 202
Instead of only collecting damages from the perpetrator, the victim now can
also collect damages from individuals or corporations that benefitted from
the trafficking. 203 Thus, the current provision allows for liability against
facilitators, such as hotels, that had constructive knowledge of the trafficking and benefitted from the trafficking. 204
In Ricchio v. McLean, the only case yet brought against a hotel under
the TVPA civil-remedy provision, the First Circuit held that the plaintiff in
the case had alleged sufficient facts to establish liability against the hotel
owner under § 1595.205 The Court, in an opinion written by Associate Justice Souter, sitting by designation, reversed the district court's grant of summary judgment to the defendant hotel owner. 206 Associate Justice Souter
wrote that, in light of "the whole body of allegations" presented by the
plaintiff, the defendant hotel owner had knowingly benefitted from participation in a trafficking venture. 207 The First Circuit, then, has confirmed that
the civil-remedy provision can assign liability to hotel owners.
Each of these three theories of liability-the hotel-owner's duty of
care, state human-trafficking statutes, and the TVPA civil-remedy provision-provide potential frameworks through which sex-trafficking victims
could bring actions against hotels. 208 While the TVPA civil-remedy provision likely provides the strongest framework in the majority of cases, victims may have advantages under tort law or state statutes in some cases. 2 09
Applying these frameworks to the circumstances of a sex-trafficking case
reveals that bringing successful actions against facilitator hotels would be
feasible under each of these theories.

IV.

PURSUING

LIABILITY AGAINST HOTELS

Although each of these three theories of liability provide a framework
for holding human-trafficking facilitators liable, closer examination is
202. See William Wilberforce Trafficking Victims Protection Reauthorization Act
of 2008, Pub. L. No. 110-457, sec. 221, § 1595, 122 Stat. 5044, 5067.
203. 18 U.S.C. 1595(a).
204. See id.; see also Sangalis, supra note 8, at 424 (noting that "should have
known" language allows for liability with constructive knowledge).
205. See Ricchio v. McLean, _ F.3d _, No. 16-1680, 2017 WL 1244847 (1st

Cir. Apr. 5, 2017).
206. Id. at *3.207. Id.
208. See supra Sections III.A.-B.; see also supra note 204.

209. See supra note 148 (discussing potential disadvantages of the TVPA); supra
notes 183, 189 and accompanying text (highlighting potential advantages under state
human-trafficking statutes).
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needed to determine if these theories would translate into successful actions
against hotels that failed to identify or respond to trafficking. Application of
these theories to the circumstances of a hotel trafficking case suggests that
victims could likely prevail under each of these theories. Most importantly,
successful actions are not only possible but also necessary in order to compensate victims and deter business that facilitate trafficking.
A.

Reasons for Pursuing Civil Litigation Against Hotels

While the justice system should seek compensation through all avenues for all victims of crime, pursuing justice and restoration for victims of
human trafficking is uniquely critical. 210 Victims of trafficking suffer a level
of harm surpassing victims of many other crimes, rising to the level of the
unimaginable. 211 In addition, human trafficking harms the economy, public
health, and the society's trust in the rule of law. 2 12 Based upon the extraordinary level of individual and societal harm that human trafficking creates, attorneys need to formulate strong theories of liability to redress
213
Litivictims' injuries and deter trafficking to the greatest extent possible.
gation against facilitator hotels presents an innovative solution that fills this
need in two ways-by achieving the necessary compensation for victims
and by financially deterring businesses from ignoring human trafficking.
1.

Restoration for Victims Might Not Be Otherwise Possible

Although the TVPA and its reauthorizations have made progress to214
ward achieving justice and restoration for victims of human trafficking,
2 15
in many cases, the justice system still leaves victims undercompensated.
Under the current federal human-trafficking statutory scheme, victims may
achieve restoration by two means. 216 First, victims may receive compensa2 17
Second, victims
tion under the TVPA mandatory-restitution provision.
210. See Todres, supra note 15, at 82 ("Human trafficking is a gross violation of
human rights and human dignity"); Kim & Hreshchyshyn, supra note 10, at 34 ("Understanding trafficking as a human rights issue rather than a market anomaly or simple
tort claim will provide much needed substance to modern-day slavery jurisprudence.").
211. See supra Subsection I.B.1. (discussing the physical and mental effects of
trafficking on victims)
212. See supra Subsection I.B.2.
213. See supra Subsections I.B.1.-2.
214.
215.
216.
217.

See supra Part II.
See Kim & Hreshchyshyn, supra note 10, at 14-15.
See Sangalis, supra note 8, at 405-06.
18 U.S.C. § 1593 (2010).
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may seek redress through the civil-action provision. 218 Mandatory restitution has consistently failed to achieve restoration for victims. 2 19 Civil actions, on the other hand, have the potential to achieve a more holistic level
of restoration for victims. 2 20
Mandatory restitution is not a reliable form of restitution for several
reasons. 22 1 First, receiving mandatory restitution requires that the government bring suit. 2 22 Second, when the government does bring an action, the
prosecutor, the only party eligible to request restitution, 223 may forget to
request it, or the court may refuse to grant it.2 24 Instead of an exception to
the rule, at least one study has found this result in the majority of cases. 22 5
Finally, even if the court orders restitution, restitution orders may grossly
undercompensate victims. 22 6 Restitution orders are limited to economic
damages and, as a result, victims cannot receive noneconomic damages
such as damages for pain and suffering or mental anguish. 227 In addition,
the restitution order may never be collected due to the failure of the court or
218. § 1595(a).
219. See infra notes 223-228 and accompanying text.
220. See infra notes 233-236 (discussing the damages available to a victim
through a civil action).
221. See infra notes 223-228 and accompanying text.
222. See Sangalis, supra note 8, at 426 ("[P]rosecutors exercise discretion in
bringing the case and could preclude victims from obtaining justice and social benefits
by declining to prosecute the traffickers.").
223. WERNER & KIM, supranote 149, at 2 ("Because restitution is not an independent civil cause of action, only the prosecutor of the criminal trafficking case may
request it from the court.").
224. See Kim & Hreshchyshyn, supra note 10, at 16 ("[A] restitution award depends largely on the aggressiveness of the prosecutor and the court to inform the criminal defendant that restitution may an element of the sentence. Since prosecutors are
mostly focused on incarceration, restitution is easily forgotten, to the detriment of the
victim.").
225. ALEXANDRA F. LEVY, MARTINA E. VANDENBERG, & LYRIC CHEN, WHEN
"MANDATORY" DOES NOT MEAN MANDATORY: FAILURE TO OBTAIN CRIMINAL RESTI-

9. The authors of this study
analyzed 186 human trafficking cases brought between 2009 and 2012. Id. at 3-4. Of
these cases, only sixteen were labor trafficking cases, and restitution was ordered in
94% of these cases. Id. at 9. Of the 170 sex trafficking cases, however, only 34%
included a successful restitution order.
226. See Kim & Hreshchyshyn, supra note 10, at 16; see also Todres, supra note
15, at 426 (noting that the adequacy of the restitution award largely depends on the
aggressiveness of the prosecutor).
227. See WERNER & KIM, supra note 149, at 2-3; see also Kim & Hreshchyshyn,
supra note 10, at 16 (noting that civil actions can compensate for physical and psychological injuries, while restitution orders cannot).
TUTION IN FEDERAL PROSECUTION OF HUMAN TRAFFICKING
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the insolvency of individual defendants. 228 Thus, under the current system,
2 29
victims often cannot rely upon mandatory restitution.
Civil actions are a largely untapped alternative to achieve much greater
restoration for victims. 2 30 Since Congress included the civil-remedy provision to the TVPRA in 2003, very few civil actions under the TVPRA have
come before the courts, especially civil actions concerning sex trafficking. 2 3 1 However, civil actions have the potential to restore victims to a much
2 32
First, in a
greater extent than criminal prosecutions for several reasons.
does not
thus
and
proceeding
the
over
control
civil action, the victim has
bring a
not
to
risk losing the means to restoration if the prosecutor chooses
2 33
Second, civil actions have the potential to deliver much
criminal case.
greater financial restoration to victims than mandatory restoration because
2 34
victims can seek noneconomic damages through a civil action. Third, victims may also achieve a level of emotional restoration through a civil action
by becoming a part of the political community and directly confronting and
prevailing against the trafficker. 235 Finally, and perhaps most significantly,

&

228. See Todres, supra note 15, at 426 & n.235 (noting the weak process in place
for tracking for restitution orders); see also WERNER & KIM, supra note 149, at 23
(explaining that the individual defendants may be unable to satisfy a large restitution
order, while larger entities may have the resources to pay sizable damages).
229. See supra notes 222-228 and accompanying text.
230. See supra note 231.
231. See, e.g., Nam, supra note 32, at ("[A]ccording to this Note's empirical research, trafficking victims have filed very few lawsuits under this civil remedy in the
four years since its creation, while sex trafficking victims in particular have not filed a
single lawsuit under this provision."); Todres, supranote 15, at 405 & n.16 (noting that,
at the time of publication in 2011, only one § 1595 action based upon sex trafficking
had been filed and had not yet reached the merits). A WestLaw search of cases citing
§ 1595 revealed that 169 cases cited to the civil provision. Of these, only 7 pled some
form of sex trafficking.
232. See infra notes 233-236.
233. See Kim & Hreshchyshyn, supra note 10, at 17 ("The most important advantage of civil litigation for a trafficked person is that the trafficked person is the one to
bring the suit and control the essential decisions shaping the case, in contrast to criminal
cases, which are brought by the state and controlled by the prosecutor.").
234. See WERNER & Kim, supra note 149, at 2 ("Further, even where restitution is
ordered, it frequently falls far short of what the victim could receive through civil litigation. . . . [S]ignificant other forms of relief may be available through a civil lawsuit that
are not contemplated in a restitution order, including pain and suffering, punitive, statutory, liquidated, and treble damages.").
235. See id. ("Finally, and perhaps most importantly, civil litigation is often the
only mechanism that allows a victim of human trafficking to confront the trafficker.
This process can be important in the healing and empowerment of the victim."); Kim
Hreshchyshyn, supra note 10, at 35-36 ("[T]he TVPRA provides trafficked persons
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through a civil action, the victim may hold accountable facilitators that the
criminal law cannot reach because of the lower burden of proof in civil
cases. 236 In these ways, civil actions provide levels of restoration that would
not otherwise be available to victims. 2 3 7 Because of the failure of other
means of compensation, civil actions against larger facilitators such as hotels are necessary to restore victims holistically. 23 8
2.

Impact Litigation Against Businesses

The legal system has also failed to hold businesses accountable when
they are complacent in monitoring for trafficking. 239 While voluntary efforts
by selected businesses, such as The Code, 24 0 are encouraging, sanctions
against businesses are also necessary to holistically deter businesses from
turning a blind eye to trafficking. 241 Legal commentators have bemoaned
the inability of criminal law to deter businesses in this fashion. 2 42 However,
because of the lower burden of proof and an easier statutory burden under
the civil provision of the TVPA, 243 civil actions have the potential to deter
complacent businesses in a way not possible under the criminal law. 2 44
with membership in the greater political community.

. .

. The trafficking civil action

illustrates that expression of our moral condemnation would be incomplete without the
trafficked person's assertion of an expressive remedy.").
236. See Kim & Hreshchyshyn, supra note 10 (noting that the preponderance-ofthe-evidence standard of proof in civil cases allows victims to reach larger entities that
the government cannot reach because of the beyond-a-reasonable-doubt standard in
criminal cases).
237. See supra notes 233-236 and accompanying text.
238. See id.

239. See Williams Shavers, supra note 9, at 63 ("In the event that the Supreme
Court limits liability under the ATS [Alien Tort Statute], prosecution under the TVPRA
and other statutes mentioned above are limited to individuals, and there is no new legislation enacted imposing liability on corporate actions that indirectly affect human trafficking, the likelihood of corporate liability in criminal or civil lawsuits may be severely
limited to only the most egregious direct actions of human trafficking."); see also Bang,
supra note 20, at 1048-50 (discussing the failure of the TVPA and other theories of
liability to hold corporations accountable for labor trafficking).
240. Supra note 103 and accompanying text.
241. See Todres, supra note 15, at 91.
242. See, e.g., id.; Williams Shavers, supra note 9, at 63.
243. As will be discussed further infra Section IV.D., the civil remedy provision
of the TVPA only requires that the entity financially benefitting "should have known"
that the venture was engaging in trafficking, 18 U.S.C. § 1595, while the criminal provision has the higher standard of "in reckless disregard of the fact," 18 U.S.C. § 1593A.
244. See Kim & Hreshchyshyn, supra note 10, at 16 ("A civil suit provides unique
methods by which trafficked persons can recover damages from traffickers while glob-
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Pursuing Liability Under Tort Law

Hotel owners could potentially be liable to victims in cases of sex trafficking under each of the four tests articulated by the Gopal court. 24 5 Liability is especially likely under both the totality of the circumstances test
adopted by the majority of courts 246 and the balancing test adopted by the
Gopal court and the Seventh Circuit. 24 7 In cases where the hotel owner has
direct knowledge of trafficking taking place in the hotel, the hotel owner
24 8
bewould likely be liable to the victim under the "imminent harm rule"
cause the hotel owner would have direct knowledge that the victim is about
to suffer physical or emotional harm. Similarly, in cases where a hotel
owner has direct knowledge that trafficking has taken place at the hotel in
the past, liability would be possible under the "prior similar incidents
test." 24 9 Under both of these tests, however, liability would likely be limited
to cases in which the hotel owner had direct knowledge of the trafficking
taking place, as opposed to circumstantial evidence that indicated
trafficking. 250
Under the totality of the circumstances test, on the other hand, victims
could likely hold liable hotels that took no action when presented with indicators of sex trafficking. 251 According to courts that apply the totality of
the circumstances test, hotel owners are liable if, taking account of all the
circumstances surrounding the injury, the injury to the victim was foreseeable. 25 2 So if a victim could demonstrate that indicators of trafficking were
present, 2 53 then the victim could use these indicators to show that the injury
25 4
If these
was foreseeable based upon the totality of the circumstances.
indicators were visible to the hotel owner, and the owner took no preventative action, then the victim would have a strong case against the hotel
2 55
under the totality of the circumstances test.
ally deterring trafficking by disabling traffickers financially, thereby reducing the
mercurial incentives of the industry.").
245.
246.
247.
248.
249.
250.
251.

See generally Guelbart & Lannan, supra note 150.
Bass v. Gopal, Inc., 716 S.E.2d 910, 915 (S.C. 2011).
See id.
See id. at 913.
See id.
See id.
See id. at 914.

252. See id.
253. See NAT'L HUMAN TRAFFICKING RES. CTR., supra note 86 (providing an ex-

tensive list of potential indicators of trafficking in hotels).
254. See Bass, 716 S.E.2d at 914.
255. See id.
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Similarly, under the balancing test adopted by the Gopal court, a victim could likely prevail against a hotel owner by showing the foreseeability
of the trafficking through various indicators and the low costs of monitoring
and responding to the trafficking. Under the balancing test, a court will
determine the hotel owner's liability by weighing the foreseeability of the
harm against the costs of responding to the harm. 25 6 Victims could likely
show the foreseeability of the harm through indicators such as signs of
abuse or signs of the sex trade in general. 25 7 Because of the increasing public awareness around human trafficking, 258 courts may more easily find that
the trafficking was foreseeable through these indicators. In addition, the
costs of responding to the harm would be low. 2 5 9 Hotels would not necessarily need to hire extra security or install more monitoring technology, but
instead could train the staff on how to recognize signs of trafficking in their
various areas of work. 260 Costs of responding to signs of trafficking would
also be low, involving a call to the police or the National Human Trafficking Hotline. 261 Because of the recognized indicators of trafficking in hotels
and the low costs of responding to these indicators, victims could likely
prevail under the balancing test.2 62 So then, while victims could potentially
recover against hotels under any of the four tests discussed by the Gopal
court, victims would likely find most success under the totality of the circumstances text and the balancing test. 2 63
C.

Pursuing Liability Under State Human Trafficking Statutes

State human-trafficking statutes in many cases also provide viable
means for victims to obtain compensation from hotels that facilitated their
trafficking. 264 In order for victims to bring actions against hotels under state
256. See id. at 915.
257. See POLARIS PROJECT, supra note 93 (listing multiple indicators of trafficking
in hotels).

258. See Todres, supra note 15, at 89 ("[W]here a decade ago businesses might
have been unaware that they reaped economic benefits from enslaved labor, today the
issue of human trafficking is regularly in the news, making it much harder for any
individual or entity to profess ignorance.").
259. See supra note 260 and accompanying text.
260. See PoLARIS PROJECT, supra note 93 (identifying potential trafficking indicators for front-desk employees, housekeeping employees, and hotel restaurant
employees).
261. See NAT'L HUMAN TRAFFICKING RESOURCE CTR., https://traffickingresourcecenter.org (last visited Feb. 1.9, 2016) (providing information on the hotline).
262. See supra notes 257-261 and accompanying text.
263. See supra notes 252-255, 257-261 and accompanying text.
264. See supra Section III.B.
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law, the state's statutory scheme must allow for both facilitator liability and
civil actions by victims. 2 6 5 Of course, not every state statutory scheme in2 67
cludes both these provisions, 266 but many do.
The factors that a victim must prove in order to prevail against a
facilitator in a civil suit will vary from state to state. 268 Because many states
have only recently enacted civil-remedy provisions, court decisions interpreting these provisions are few. 26 9 However, both Pennsylvania's and
Michigan's civil-remedy provisions exemplify how the evidentiary burden
270
may be lower under the state statute than under the TVPA.
Under the Pennsylvania civil-remedy provision, victims of the sex
271
have a cause of action against anyone who "knowingly markets or
trade
27 2
Because the
provides its goods or services to" the sex-trade controller.
definition of a sex-trade victim includes anyone "who has . . . been the
object of a solicitation for prostitution," 273 the statute opens the door for
265. See, e.g., 18 PA. CONS. STAT. § 3051(a) (2014) (providing (1) a civil cause of
action for trafficking victims (2) against anyone who "knowingly markets or provides
its goods or services" to traffickers).
266. See POLARIS, HUMAN TRAFFICKING ISSUE BRIEF: CIVIL REMEDY FALL 2015 1
(2015), https://polarisproject.org/sites/default/files/2015%2OCivil%2ORemedy%20Issue
%20Brief.pdf (finding that ten states have not passed a civil remedy provision for
human trafficking victims); SHARED HOPE INT'L, PROTECTED INNOCENCE CHALLENGE:
A LEGAL FRAMEWORK OF PROTECTION FOR THE NATION'S CHILDREN 18 (2015), http://
(ranking states'
sharedhope.org/wp-content/uploads/2015/11/PIC2015REPORT2.pdf
criminal provisions for human trafficking facilitators).
267. See POLARIS, HUMAN TRAFFICKING ISSUE BRIEF: CIVIL REMEDY FALL 2015 1
(2015), https://polarisproject.org/sites/default/files/2015%2OCivil%20Remedy%20Issue
%20Brief.pdf (finding that forty states have passed a civil remedy provision for human
trafficking victims); SHARED HOPE INT'L, supra note 266, at 18 (giving thirty-eight
states a ranking of six-out-of-ten or higher for their criminal provisions for facilitators
of human trafficking).
268. Compare PA. § 3051(a) (providing a long list of nondefenses), with MICH.
CoMP. LAWS

§ 752.983 (2015) (providing no defenses).

269. Although not exhaustive, a WestLaw search revealed that no cases have yet
cited to either Pennsylvania's or Michigan's civil-remedy provisions.
270. See supra Section III.B. (discussing Pennsylvania and Michigan's civil-remedy provisions).
271. Because the definition of victims of the sex trade subsumes the definition of
victim of sex trafficking and because victims of the sex trade have a broader cause of
action, victims would likely find it advantageous to bring suit under this definition. See
supra note 158. Both victims of the sex trade and victims of trafficking have access to
the same damages under the civil action provision. 18 PA. CONS. STAT. § 3051(c)
(2014).
272. § 3051(b)(1).
273. § 3051(k).
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civil liability against anyone who provides services to the controller of the
sex trade, 2 74 removing the need to show force, fraud, or coercion. 275 So then,
under the language of the statute, a victim would likely have a successful
claim against a hotel owner who allowed the sex trade to take place in the
hotel, regardless of whether the sex-trade enterprise rose to the level of
trafficking. 27 6

Similarly, the Michigan human-trafficking statute may increase the
victim's ability to find relief from hotels. 277 Michigan's civil-remedy provision makes any violator of the human-trafficking statutory chapter liable to
the victim for civil damages. 278 The human-trafficking statutory chapter includes a facilitator liability provision that forbids "knowingly benefitting
... from participation in an enterprise" that has engaged in human trafficking. 279 While the Michigan courts have not yet interpreted this provision,
the provision leaves out the second mens rea requirement included in the
TVPA. 280 At least potentially, then, the facilitator under the Michigan statute may not need to know that the enterprise has engaged in human trafficking in order to be held liable. 281 In that case, a victim of sex trafficking
would need to show that a hotel owner somehow participated in the trafficking enterprise, perhaps by allowing the buyers to enter in a back door or
even by simply turning a blind eye, but would not need to show knowledge
of force, fraud, or coercion. 282 Under this interpretation, victims could have
274. Id. § 3051.
275. See 18 U.S.C. § 1591(a); see also supra notes 46-50 and accompanying text.
276. See supra notes 272-274 and accompanying text.

277. See supra notes 278-283 and accompanying text.
278. See MICH. COMP. LAWS § 752.983 (2015).
279. See § 752.983. Interestingly, Michigan's definition of "enterprise" as used in
the facilitator liability provision "includes an individual," § 750.159f, while the
TVPA's definition of "venture" as used in the TVPA facilitator-liability provision requires "two or more individuals," 18 U.S.C. § 1591 (2010).
280. Compare MICH. § 752.983 ("A person shall not . .
[k]nowingly benefit financially or receive anything of value from participation in an enterprise . . . if the
enterprise has engaged in an act proscribed under this chapter."), with U.S.C. § 1595(a)
("Whoever knowingly benefits, financially or by receiving anything of value, from participation in a venture which has engaged in [human trafficking], knowing or in reckless

disregardof the fact that the venture has engaged in such violation, shall be fined under
this title or imprisoned in the same manner as a completed violation of such section"
(emphasis added)).
281. See MICH. § 752.462d.
282. See id.; § 752.983. Because the hotel owner would not need to have knowledge that the enterprise was engaging in trafficking, he or she would not need to have
knowledge that force, fraud, or coercion were being used to control the victims. See

§ 752.462d; § 752.983.
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a much greater chance of holding the hotel owners liable under the Michigan statute than under the TVPA. 28 3
Under some state human-trafficking statutes, then, victims may have
even stronger cases against the hotels in which they were abused than under
the TVPA. 2 84 Of course, not every state statute will allow for civil actions
against hotels. 285 Some state statutes may not have a civil remedy provision
or a facilitator liability provision, and others may be written more narrowly
the than TVPA. 2 86 However, as seen with the Pennsylvania and Michigan
statutes, state statutes provide an important alternative option for victims
seeking relief from a hotel. 28 7
D.

PursuingLiability Under the TVPA

Because of the relatively small number of cases brought under the civil
provision of the TVPA 2 88 few decisions have interpreted the details of the
civil-remedy provision. However, an examination of the purpose of the statute, 289 the DOJ's case against Mr. Patel, 290 the common-law interpretation
of phrases within the provision, 2 9 1 and the First Circuit's recent decision
indicate that liability for hotels would be highly possible under this
provision.
Although the legislative history surrounding the civil provision does
not provide direct insight into the interpretation of the provision, the legislative history does make clear that a primary purpose of the statute is to pro292
During the Senate's
vide restoration to victims of human trafficking.
consideration of the TVPRA of 2008, Congressman Leahy expressed support for the bill because of how it "enhances protection to the victims of
these terrible crimes." 2 93 He discussed the plight of children sold into the
sex trade and lauded the bill as strengthening the protection provided to
283. See supra note 280.

284. See supra notes 271-283 and accompanying text.
285. See generally SHARED HOPE INT'L, supra note 266, at 16 (ranking every
state's human-trafficking statute based upon a number of factors, including presence of
a civil-liability provision and a facilitator-liability provision).
286. See id.

287. See supra notes 271-283 and accompanying text.
288. See Bang, supra note 20, at 1048-49 ("The number of cases brought under
§ 1595 of the TVPRA is also distressingly low.").
289. See infra notes 293-296 and accompanying text.
290. See infra notes 302-308 and accompanying text.
291. See infra notes 318-322 and accompanying text.
292. See 154 Cong. Rec. S10,866-01 (2008).
293. Id. (statement of Con. Leahy).
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Similarly, during consideration of the Justice for Victims

of Human Trafficking Act, Senator Cornyn lauded the Justice for Victims
of Human Trafficking Act of 2015 as providing victims "with an avenue to
find healing and restoration." 295 These comments from Senator Cornyn and
Congressman Leahy suggest that courts should interpret the TVPA in light
of its purpose of restoring victims.

296

Turning to the text of the statute, under the civil-action provision, the
trafficking victim has a right of action against "whoever knowingly benefits, financially or by receiving anything of value from participation in a
venture which that person knew or should have known has engaged in an
act in violation of this chapter." 29 7 In order to hold a hotel owner liable
under this provision, a sex trafficking victim would need to show that the
hotel owner: (1) knowingly benefitted; (2) from participation in a venture;
(3) that the hotel owner knew or should have known had engaged in sex
trafficking. 298
Victims trafficked through hotels will likely be able to show that a
hotel knowingly benefitted from the trafficking through the renting of
rooms for use by traffickers. 2 99 Legal scholars have already noted that companies such as hotels benefit from the profits that sex trafficking generates.300 In Ricchio v. McLean, the First Circuit accepted that the renting of
rooms used for sex trafficking can constitute knowingly benefiting under
§ 1595.301 The DOJ's case against Mr. Patel 302 also supports this view. 303
294. Id.

295. See 161 Cong. Rec. S3,013-03 (2015) (statement of Sen. Cornyn).
296. See supra notes 292-295.

297. 18 U.S.C. § 1595(a) (2010).
298. See id.
299. See supra notes 300-304.
300. See Todres, supra note 15, at 89 ("Even though many businesses may be

unaware that they are profiting from human trafficking, the reality is that many do,
directly or indirectly. For example, airlines, hotels, and other tourism-related businesses
reap the benefits of tourists visiting various destinations for the commercial sex industry
in those locales, where sex trafficking victims are exploited"); Hanh Diep, We PayThe Economic Manipulation of Internationaland Domestic Laws to Sustain Sex Traf-

ficking, 2 Loy. U. CHI. INT'L L. REV. 309, 313-14 (discussing the economic benefits
that businesses, including hotel chains, derive from sex trafficking).
301. See Ricchio v. McLean, _ F.3d , No. 16-1680, 2017 WL 1244847, at *2
(1st Cir. Apr. 5, 2017) ("[Defendants] knowingly benefited, that is, 'receiv[ed something] of value,' § 1589(b), through renting space in which McLean obtained, among
other things, forced sexual labor or services from Ricchio.").
302. See U.S. DEPARTMENT OF JUSTICE, supra note 1.
303. See United States v. Patel, No. 13-286, 2016 WL 80566, at *2 (E.D. La. Jan.
7, 2016) (denying motion to amend conditions of pretrial release).
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Although the case did not go to trial, the DOJ charged Mr. Patel with benefiting financially from trafficking. 30" While the court did not rule on the
merits of the charge, the fact that the DOJ charged Mr. Patel under this
provision further indicates that hotel owners can knowingly benefit from
305
trafficking through the profits generated by traffickers renting rooms.
Mr. Patel's case also sheds light on the interpretation of "participation
in an enterprise" in the context of a hotel.3 0 6 According the facts disclosed
in the DOJ press release, Mr. Patel catered to the traffickers by letting them
in a backdoor and not reporting them to police, but he did not in any way
participate in the actual trafficking.3 07 The fact that the DOJ charged Mr.
Patel with participating in an enterprise under the facilitator-liability provision indicates that "participation" in this context does not require engaging
in the actual act of trafficking. 308 This interpretation correlates with the language of the statute that only requires that the facilitator "knew of should
309
Under this
have known" that the enterprise had engaged in trafficking.
interpretation, victims could likely show that hotels participated in the enterprise by providing rooms to traffickers and not contacting police despite
signs of trafficking.310 The central difficultly for victims, however, will be
304. Id. at *1. Because this was a criminal and not a civil case, the DOJ charged
Mr. Patel under § 1593A, the criminal provision for knowing benefitting from trafficking. 18 U.S.C. § 1593A. Mr. Patel pleaded guilty to this charge. Patel, 2016 WL 80566,
at *1.
305. Patel, 2016 WL 80566, at *1.
306. See U.S. DEP'T OF JUSTICE, supra note 1. In Ricchio, the First Circuit held,
without much analysis, that "[t]he defendants' [hotel owners] association with McLean
[the trafficker] was a 'venture,' that is, a 'group of two or more individuals associated in
fact,' § 1591(e)(5)." See Ricchio, 2017 WL 1244847, at *2. Under the facts pled by the
plaintiff in the case, the association between the hotel owners and the traffickers was
fairly clear. The plaintiff had presented evidence that the hotel owner had "prior commercial dealings" with the trafficker and that, upon meeting in the parking lot of the
hotel, the two high-fived and talked about "getting this thing going again." Id. However,
the plaintiff did not allege that the hotel owner had actually participated in the trafficking, other than providing rooms that the trafficker utilized. Thus, by finding "participation in a venture," the First Circuit's decision supports the view that "participation in a
venture" under § 1595 does not require actual participation in the trafficking, but that
the provision of rooms to the trafficker suffices.
307. See U.S. DEP'T OF JUSTICE, supra note I ("Patel admitted that although he
never personally recruited, groomed or coerced any of the victims, he benefited financially from the sex trafficking operation.").
308. See id.; 18 U.S.C. § 1593A (2010).
309. See 18 U.S.C. § 1595(a).
310. See id.
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showing that hotels "knew or should have known" that the enterprise had
engaged in trafficking.31
Evidence from the rest of the statute and from outside case law
strongly suggest that the phrase "should have known" indicates a negligence standard.3 12 Under the criminal sex-trafficking provision, a person is
liable who knowingly benefits from participation in a sex-trafficking venture "knowing, or . . . in reckless disregardof the fact" that the conduct
constituted sex trafficking. 3 13 Thus, the criminal provision requires a recklessness standard, 314 indicating that Congress intended a lower standard
than recklessness by the "should have known" language of the civil provision. 3 15 Because negligence is widely recognized as the level of culpability
lower than recklessness, 316 Congress likely intended a negligence standard
by the language "should have known." 317
The Supreme Court confirmed this view by equating the language of
"should have known" with negligence in BurlingtonIndustries v. Ellerth.318
In this case, the Court applied the "knew or should have known" standard in
a case of workplace sexual harassment. 3 19 The Court .used this standard to
determine if the employer was negligent by not recognizing and ending the
sexual harassment. 3 20 At one point in the case, the Court also referred to this
311. See id.
312. See supra notes 314-315, 318 and accompanying text.
313. 18 U.S.C. § 1591(a) (2010) (emphasis added).

314. See id.
315. See § 1595(a). In Ricchio, the First Circuit seemingly conflated the mens rea
element of the "knowingly benefits" clause of the criminal provision with the mens rea
element of the "knowingly benefits" portion of the civil-remedy provision. See Ricchio
v. McLean, _ F.3d , No. 16-1680, 2017 WL 1244847, at *2 (1st Cir. Apr. 5, 2017).
The Court writes that the defendant hotel owners "acted, at the least, in reckless disregard of the fact that the venture included such conduct on McLean's part," citing the
criminal "knowingly benefits" provision in support. Id. The civil-remedy provision,
however, provides its own mens rea element-"knew or should have known."
§ 1595(a). Thus, although § 1595 requires showing that the venture engaged in conduct
in violation of the criminal provision, it only requires that the civil defendant "knew or
should have known" of the criminal conduct. Because the First Circuit did not expressly
hold that § 1595 requires recklessness, but only stated that the defendants "at the least"
satisfied recklessness, this issue can be easily clarified in the future.
316. See Model Penal Code § 2.02(2) (defining the four levels of culpability as
"purposefully," "knowingly," "recklessly," and "negligently").
317. See § 1595(a).
318. Burlington Indus. v. Ellerth, 524 U.S. 742, 758 (1998).
319. Id.
320. Id. at 758-59 ("[A]n employer is liable when the tort is attributable to the
employer's own negligence. . . . Thus, although a supervisor's sexual harassment is
outside the scope of the employment because the conduct was for personal motives, an
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standard as a "negligence standard." 32 1 Seemingly, then, the Court recognized the language of "should have known" as negligence language. 322
Other sources have also recognized "should have known" as a negligence standard. 323 The Securities and Exchange Commission (SEC), in interpreting a provision of the Securities Exchange Act (Exchange Act) which
uses the language of "should have known," has held that this language constitutes a negligence standard. 32 4 In a federal case applying the relevant provision of the Exchange Act, the Court of Appeals for the D.C. Circuit
upheld the SEC's interpretation, finding that "should have known" language "virtually compel[s]" a negligence interpretation. 325
In light of "should have known" denoting a negligence standard, 32 6
victims could likely prove that a hotel owner should have known of the
trafficking taking place in the hotel by showing that the hotel owner ignored
signs of trafficking or negligently did not detect signs of trafficking. While
attorneys may face evidentiary challenges showing these facts, this is not an
impossible task. Based upon the language of § 1595, a victim of sex trafficking would likely be successful in showing that a hotel knowingly
benefitted by participating in an enterprise that the hotel owner should have
known was engaging in trafficking. 327

employer can be liable, nonetheless, where its own negligence is a cause of the harassment. An employer is negligent with respect to sexual harassmentif it knew or should
have known about the conduct andfailed to stop it. Negligence sets a minimum standard for employer liability . . . ." (emphasis added)).
found Burlington neither knew nor
321. See id. at 749 ("The District Court ...
should have known about the conduct . . . the District Court thought it necessary to
apply a negligence standard.").
322. See supra notes 319-321 and accompanying text.
323. See supra notes 324-325 and accompanying text.
324. Edward D. Jones & Co., 66 S.E.C. 2316 (1998) ("I find it appropriate to use
a negligence standard to determine whether Respondents 'should have known' that their
actions would contribute to Jones's violation of Rule 22c-1 . . . . This is the meaning
most decision makers have accorded these terms [and] it is line with the weight of
scholarly opinion that exists on the subject . . . .").
325. KPMG, LLP v. Sec. & Exch. Comm'n, 289 F.3d 109, 120 (D.C. Cir. 2004)
("[T]he Commission was virtually compelled by Congress' choice of language in enacting Section 21C to interpret the phrase 'an act or omission the person knew or should
have known would contribute to such violation' as setting a negligence standard. . ..
[T]he plain language of Section 21C invokes, as the Commission stated, 'classic negligence language."').
326. See supra notes 312-325 and accompanying text.
327. 18 U.S.C. § 1595(a) (2010).
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Are These Actions Impossible?

Although civil actions against hotels are theoretically possible under
tort law, state human-trafficking statutes, or the TVPA civil-remedy provision, victims and attorneys bringing these actions will face additional practical challenges. Attorneys will have the challenge of producing evidence
showing that hotel owners should have been aware of trafficking taking
place in the hotel. Victims and their attorneys will also face the concerns of
emotional trauma, physical safety, and financial costs of litigation. While
these challenges warrant consideration, they do not preclude these actions
from succeeding. Victims and their attorneys have available solutions to
each of these concerns.
1.

Solutions to Evidentiary Difficulties

Some scholars have reached the conclusion that liability for corporate
facilitators of human trafficking, if possible at all, will only be possible in
exceptionally clear and egregious cases. 328 According to this argument,
even if liability for hotels is technically possible under various theories,
attorneys bringing these actions will face an insurmountable evidentiary
burden in trying to prevail against a hotel owner. 329 Proponents of this viewpoint may point to the relatively few number of criminal actions brought
against corporations and conclude that seeking to hold facilitator businesses
liable is not possible. 330
328. See, e.g., Todres, supra note 15, at 91 ("Criminal liability for corporate entities in this context is likely, however, to be utilized only in the most egregious cases
(for example, a hotel in a red light district that offers rooms by the hour for commercial
sex) and to provide little incentive for legitimate businesses that benefit indirectly from
human trafficking to take ameliorative measures."); Williams Shavers, supra note 9, at
63-65 (suggesting corporate social responsibility as a more promising tool than civil or
criminal liability for urging corporate involvement in fighting human trafficking).
329. See Sarah C. Pierce, Note, Turning a Blind Eye: U.S. CorporateInvolvement
in Modern Day Slavery, 14 J. GENDER, RACE & JUST. 557, 596 (2011) ("To find a

corporation liable for human trafficking under the TVPRA of 2008, courts only need to
find an agent guilty of 'knowingly benefit[ing],' not one who had actually committed
the act of human trafficking. ... This, however, is still a difficult or impossible level to
reach.").
330. See Williams Shavers, supra note 9, at 57-58 ("While there has been an increase in prosecutions under the TVPRA, they typically involve individual defendants."); Pierce, supra note 35 1, at 578 ("Despite the fact that under this statute
traffickers are both criminally and civilly liable, the vast majority of trafficking cases go
unprosecuted in the United States. The prosecution of trafficking cases against corporations is even rarer. Reaching a corporation under the trafficking statute can be difficult
or even impossible.").
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While attorneys bringing civil actions against hotels will face a difficult evidentiary burden in showing that hotel owners "knew or should have
known" 331 of the trafficking taking place in the hotel, attorneys will not face
an insurmountable burden for three reasons. 332 First, victims bringing civil
actions will benefit from the lower burden of proof applicable to civil actions. 33 3 Instead of facing the "beyond a reasonable doubt" burden required
in criminal actions, victims bringing civil actions will need to meet the
33 4
As a result, victims
lower "preponderance of the evidence" standard.
could likely succeed in holding hotels liable in cases where criminal prosecutions could not. 335

Second, because of the increasing popular discourse surrounding
human trafficking, the difficulty for hotels owners of pleading ignorance to
human trafficking will also increase. 336 In addition to the general media
coverage of human trafficking, multiple well-known entities have publicly
337
In light of the
called attention to human trafficking in hotels specifically.
greater likelia
have
will
victims
trafficking,
human
increased awareness of
hood of convincing the courts that hotel owners should have been aware of
trafficking in the hotel. 338
Finally, the proliferation of human trafficking indicator lists suggests
that victims would indeed have specific facts by which they could show that
331. See 18 U.S.C. § 1595. Although this language comes from the TVPA civil
remedy provision, a similar showing would be required for a tort claim or a civil action
brought under a state human trafficking statute; therefore, the following arguments apply to actions brought under any of the theories discussed in this Note. See supra Sections IV.B.-C. (discussing hotel liability under tort law and state statutes).
332. See supra notes 333-343.
333. See Kim & Hreshchyshyn, supra note 10, at 17 ("Procedural differences in
civil litigation weigh in favor of successful outcomes for trafficked persons. For instance, the burden of proof is a preponderance-of-the-evidence standard rather than the
higher beyond-a-reasonable-doubt standard of criminal proceedings.").
334. See id.
335. See WERNER & Kim, supra note 149, at 23 ("The larger entities, though frequently overlooked in criminal prosecutions or simply unindictable due to the government's burden of proof in a criminal action, should be named in civil litigation if they
are joint employers and/or joint tortfeasors" (emphasis added)).
336. See Todres, supra note 15, at 89 ("[W]here a decade ago businesses might
have been unaware that they reaped economic benefits from enslaved labor, today the
issue of human trafficking is regularly in the news, making it much harder for any
individual or entity to profess ignorance.").
337. See supra notes 85-86 (citing publications from DHS, Polaris, and the Supreme Court recognizing hotels as a hotspot for human trafficking).
338. See Todres, supra note 15, at 89.
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hotel owners should have known trafficking was taking place.3 3 9 Polaris in
particular has published a lengthy list of trafficking indicators unique to
hotels, including potential warning signs for the front desk, 340 housekeeping, 34 1 and the hotel bar. 3 42 These recognized indicators both suggest that
victims will be able to show definite facts proving constructive knowledge
of trafficking and provide a starting place for attorneys when investigating
for such evidence. 343 So, while attorneys may face evidentiary challenges
proving that hotel owners should have known of trafficking, increased
awareness of trafficking and trafficking indicators, in addition to the lower
burden of proof, suggest that these challenges would not be
insurmountable. 34 4
2.

Difficulties for Victims in Pursuing Litigation

Having established the theoretical and practical feasibility of civil actions against hotels, these actions present additional personal challenges
that the victims and the attorneys representing them must consider. 345 Victims bringing these actions will face the challenges of emotional trauma, 3 4 6
physical safety, 347 and lack of resources. 348 Although these challenges command consideration, they are not unsolvable difficulties.
Victims of trafficking have often experienced extreme physical and
emotional abuse and may suffer from conditions such as post-traumatic
339. See supranotes 93-98 and accompanying text (referencing multiple indicator
lists of trafficking in hotels).
340. POLARIS PROJECT, supra note 93 (listing multiple front desk indicators such
as "[p]atron appears with a minor that he did not come with originally," "[i]ndividuals
dropped off at the hotel or visit repeatedly over a period of time," and "[r]entals of
pornography when children are staying in the room").
341. Id. (listing multiple housekeeping indicators including "[e]xcessive amounts
of cash in room, [i]ndividuals' hanging out in hallways or appearing to monitor area,
[s]mell of bodily fluids and musk").
342. Id. (listing multiple hotel bar indicators such as "[i]ndividuals asking staff or
patrons for food or money" and "[i]ndividuals waiting at a table or bar and picked up by
a male").
343. See supra notes 340-342.
344. See supra notes 333-343.
345. See WERNER & KIM, supra note 149, at 10-11 ("The authors of this manual
encourage practitioners and advocates to think carefully about the fragile circumstances
of sex trafficked clients and the consequences of civil suits on their progress toward
rehabilitation.").
346. See id.

347. See id. at 12-13.
348. See Kim & Hreshchyshyn, supra note 10, at 18.
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stress disorder and severe depression. 349 For some victims, encountering the
trafficker and reliving the events of the trafficking through trial may be
severely traumatizing. 350 As a result, in some cases, civil litigation may not
be in the victim's best interest.35 ' However, in other cases, civil litigation
can empower victims by allowing them to prevail against their traffickers
and find financial restoration. 35 2 In addition, unlike criminal trials, civil liti35 3
allowing them to
gation gives the victim control over the proceedings,
determine when to testify and how to approach encounters with the trafficker. With a trauma-focused approach, 354 attorneys can guide victims
through the emotionally difficult process of litigation and help them find
empowerment and restoration through successful litigation against hotels
that ignored their abuse.
In some cases, victims and attorney may also need to address issues of
physical safety for the victims or for third parties.3 55 Traffickers and their
networks may attempt to intimidate the victim through threats of vio3 57
lence. 3 56 Attorneys can help victims address this concern in several ways.
349. See supra Subsection III.B.1. (discussing the effects of human trafficking
upon survivors); see also Dorchen A. Leidholdt, Interviewing and Assisting Trafficking
Survivors, in LAWYER'S MANUAL ON HUMAN

TRAFFICKING:

PURSUING

JUSTICE FOR

VicTIMs 169, 170 (Jill Laurie Goodman & Dorchen A. Leidholdt eds., 2013) ("Many

trafficking victims have sustained psychological trauma, symptoms of which can range
from depression, often accompanied by listlessness or flattened affect, to panic attacks
and extreme emotionality. . . . Post traumatic stress disorder (PTSD) is extremely common among victims of human trafficking.").
350. See WERNER & Kim, supra note 149, at 11 ("The zealously pursued prosecutions of sex trafficking crimes subjects victims in these cases to severe re-traumatization. Such victims must repeatedly divulge the facts of their cases to prosecutors,
investigating officers and ultimately, juries. They must face their traffickers in trial and
testify against them.").
351. See id. at 10-11 (encouraging lawyers to seriously consider whether litigation
is in their clients' best interest).
352. See Sangalis, supranote 8, at 437-38 ("Civil remedies empower survivors by
affording them the choice of when and how to hold their oppressors accountable.").
353. See Kim & Hreshchyshyn, supranote 10, at 17 ("The most important advantage of civil litigation for a trafficked person is that the trafficked person is the one to
bring the suit and control the essential decisions shaping the case, in contrast to criminal
cases, which are brought by the state and controlled by the prosecutor.").
354. See Leidholdt, supranote 349, at 176-180 (providing guidelines for attorneys
on how to take a trauma-informed approach to working with human trafficking
victims).
355. See WERNER & Kim, supra note 149, at 12.
356. See id. at 16 ("[Victims'] traffickers, agents within a large criminal network,

can and often will utilize their networks to retaliate against the victims.").
357. See supra notes 358-361 and accompanying text.
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First, attorneys can request that the Court allow the victim to proceed under
a pseudonym in order to preserve the victim's anonymity to the trafficker. 358 Second, attorneys can seek a temporary restraining order in order
to protect their clients from threatening communications from the traffickers. 35 9 Finally, attorneys can use protective orders during discovery to protect the contact information of their clients and any third parties potentially
at risk.360 So then, with careful planning, attorneys can help their victims
protect themselves against threats of retaliation when bringing suit against
their traffickers and the trafficking facilitators. 3 6 1
Finally, a lack of financial or informational resources may deter victims from bringing civil actions. 362 Encouragingly, both Congress and civil
society have taken steps to begin addressing this issue. 363 To provide for the
financial needs of victims, Congress added a fee-shifting provision to the
civil remedy under the TVPA, allowing victims bringing civil actions to
collect reasonable attorney's fees as part of the damages award. 364 As a
result, attorneys can bring actions on behalf of victims for the purpose of
validating their rights, a model that has worked successfully for litigating in
other areas of civil rights. 365 Nongovernmental actors have also begun coordinating resources to meet the informational needs of victims and their attorneys. 3 66 Both Congress and civil society can do more to address both the
358. See WERNER & Kim, supra note 149, at 12 (discussing cases where courts
have allowed trafficking victims to proceed anonymously).
359. See id. at 12-13 (outlining the requirements for victims to seek a temporary
restraining order).
360. See id. at 13-15.

361.
362.
363.
.364.

See
See
See
See

supra notes 355-360 and accompanying text.
Kim & Hreshchyshyn, supra note 10, at 18.
supra notes 364-366.
18 U.S.C. § 1595(a).

365. See Samuel R. Bagenstos, The Perversity of Limited Civil Rights Remedies:
The Case of "Abusive" ADA Litigation, 54 UCLA L. REV. 1, 32-35 (2006) (highlight-

ing the importance of attorney's fees awards to encouraging attorneys to bring civil
rights actions on behalf of clients); Julie Davies, Federal Civil Rights Practice in the
1990's: The Dichotomy Between Reality and Theory, 48 HASTINGS L.J. 197, 203-04

(1997) (discussing how awards of attorney's fees, despite difficulties imposed by Supreme Court decisions, have led to greatly increased volumes of civil rights litigation).
366. See, e.g., Civil Litigationon Behalf of Victims of Human Trafficking, S. Pov-

(2008), https://www.splcenter.org/20081201/civil-litigation-behalf-victims-human-trafficking (providing a guide for attorneys bringing civil actions on behalf
ERTY LAW CTR.

of trafficking victims); AM. BAR Ass'N, TASK FORCE

ON HUMAN TRAFFICKING, VOICES

https://
force/resources/

FOR VICTIMS: LAWYERS AGAINST HUMAN TRAFFICKING FOR BAR ASSOCIATIONs,

www.americanbar.org/content/dam/aba/multimedia/trafficking-task

TFHTToolkit/HumanTraffickingBar.authcheckdam.pdf (last visited Feb. 17, 2016)
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howfinancial and informational needs of victims bringing civil actions;
ever, the system currently has resources available to victims and their attor368
neys to begin bringing civil actions against facilitators.

CONCLUSION

The feasibility of successful actions by victims against hotels that were
complicit in their trafficking should no longer be ignored. These actions can
provide a means of restoration for victims of sex trafficking when other
means may not be available, either through mandatory restitution or through
direct actions against their traffickers. 369 If victims are informed of the
availability of such actions and encouraged to pursue them, then victims
will likely find success in many of these actions under tort law, state
human-trafficking statutes, and the TVPRA. 370 In so doing, society will
send a strong message that traffickers can no longer remain hidden in hotels, that hotels will be held accountable for complicity in ignoring trafficking, and ultimately that victims who have suffered unimaginable abuse in
37
our society can achieve restoration. 1
(providing resources to Bar Associations for informing lawyers on human trafficking);
What

We

Do,

THE

HUMAN

TRAFFICKING

PRO

BONo

LEGAL

CTR.,

http://

www.htprobono.org/our-work/what-we-do/ (last visited Feb. 17, 2016) (discussing efforts to provide resources for attorneys bringing human trafficking actions).
367. See Sangalis, supra note 8, at 437-38 (calling for the creation of task forces
to increase coordination of resources for attorneys bringing civil actions on behalf of
victims); Nam, supranote 32, at 1692-94 (urging Congress to increase funding for civil
rights attorneys and nongovernmental organizations bringing human trafficking
actions).
368. See supra notes 364-366.

369. See supra Section IV.A.
370. See supra Part III.
371. See supra Section IV.A.

